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CURRENT TOPICS 


Solicitor’s Right of Audience before a Tribunal 


A step forward in vindication of the right of barristers 
and solicitors to appear before departmental tribunals, as 
well as of the right of the public to be so represented, was 
made in the Lords on 28th October, when LorD LLEWELLIN 
moved, and the LorpD CHANCELLOR on behalf of the Govern- 
ment agreed to an amendment of cl. 41 (7) of the National 
Health Service Bill, relating to certain disqualifications 
of medical practitioners and the hearing of inquiries by the 
tribunal or appeals to the Minister. The amendment pro- 
vided for appearance either in person or by counsel! or 
solicitor, or such other representative as may be prescribed, 
before the tribunal, and, in the case of an appeal, before a 
person appointed by the Minister, for being heard and calling 
witnesses and producing other evidence, and also provided 
for the hearing to be in public if the person who is the subject 
of the inquiry so requests. The MARQUESS OF READING 
thought that the amendment did not go anything like far 
enough : ‘“‘ What particularly disturbs me is that the person 
who is to hear the appeal, and to weigh the evidence of the 
original tribunal, and who has eminent counsel and so forth 
before him, may well be a person who has no legal experience 
ofany kind. The unfortunate doctor who starts this investi- 
gation is, perhaps, arraigned before a tribunal the majority 
of whose members are laymen—only one out of three is a 
lawyer, and the Minister can appoint anybody from his 
Department to weigh all the evidence of the original tribunal, 
although that person may not previously have had any 
experience of that sort. Yet upon his decision depends the 
whole future of the man’s professional life.’ The Lord 
Chancellor replied that he would make it his business to see 
that somebody of real standing was appointed and he 
readily accepted an amendment to the Seventh Schedule to 
provide that ten years’ standing should be the minimum 
qualifying period for the solicitor or barrister to be appointed 
chairman of the tribunal. 


Reference Numbers 

It is a rule of courtesy and efficiency generally followed by 
persons of education and intelligence to quote a reference 
lumber when requested to do so by their correspondents. 
It is also true that persons of education and intelligence are 
human and occasionally err. This applies to members of 
our ~wn profession, who are presumed to be educated and 
Intelligent until the contrary is proved, and also to members 
of the civil service, who must enjoy the favour of a similar 
Presumption. We trust that, if we venture to draw the 
attention of Government departments to any deficiency 
With which they are debited among those who are in a position 
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to know about such things, they will not consider it sufficient 
to retort with the brutum fulmen of a tu quoque, but will 
endeavour to remove the mote from their own eye before 
drawing attention to it in others. Lest it be thought that we 
consider our profession guiltless in the matter we would refer 
back to (1945), 89 Sot. J. 423, where a well-known firm of 
solicitors protested against the failure to quote references and 
the indecipherable signatures perpetrated on behalf of private 
firms as well as local authorities and Government departments. 
Another well-known firm of City solicitors recently wrote to 
us asking that we should, through the columns of our paper, 
make representations to certain Government departments 
as to the procedure they adopt in their official correspondence 
by giving their reference number only, and failing to give the 
name of the client, or the deceased person, when writing to 
solicitors. The chief offenders in this respect, they say, 
appear to be the Post Office Savings Bank and National 
Savings Certificate Branch and also the Companies depart- 
ment. From the former two they frequently receive letters, 
sometimes enclosing cheques, with merely the department's 
official reference number, thus necessitating time being wasted 
making a search through numerous files to ascertain which 
case bears the official reference number given in the letter 
before it can be answered or the cheque credited in the 
client’s ledger. From the Companies department, they 
receive correspondence merely giving the company’s regis- 
tration number instead of the name of the company. They 
respectfully suggest that it would save a considerable amount 
of time if there were quoted the name of the client, or the 
deceased person, which invarially appears in the heading 
of solicitors’ letters. We are glad to give this request 
publicity, and trust that it will lead to greater efficiency and 
the improvement of the good relations which always exist 
between our profession and Government departments. 


Clerks of Assize 

NEARLY everybody seemed satisfied with the amendment 
of cl. 1 of the Supreme Court of Judicature (Circuit Officers) 
Bill, which was accepted on the third reading in the Commons 
on 1st November. In itself a small matter, merely re- 
asserting the qualification of solicitors for appointment as 
clerks of assize, it is a step of great significance in the evolution 
and recognition of the status of the “ lower branch.”” Except 
among a few extreme ‘‘ backwoodsmen,” it now appears to 
be accepted that for many of the lesser posts in the Judicature 
solicitors are as well qualified as members of the Bar. 
Mr. REES-WILLIAMS, a solicitor member, contended that 
solicitors were actually more fitted for the posts of clerks of 
assize than were barristers. The clause as it stood limited 
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the choice to barristers, thus altering the law which had 
hitherto permitted the appointment of barristers, solicitors 
or other persons. Mr. HALE called the clause as it stood 
“a retrograde step and a piece of purely class legislation.”’ 
The attitude of the Bar was well put by Sir Davip MAXWELL 
FYFE, who said that there were practical reasons why it had 
been thought that a member of the Bar would make a better 
clerk of assize, but when it came to the suggestion that it 
might be taken to be an exclusive right it had to be 
considered from quite a different angle. The Solicitor- 
General, in accepting the amendment, said that the final 
choice rested with the Lord Chief Justice, and his discretion 
could be relied on to choose a suitable person. There cannot 
be the slightest doubt of that, but the real question is whether 
his choice ranges over a sufficiently wide field to enable him to 
consider all whose qualifications and experience fit them for 
the posts. It might be a good plan for the Lord Chief Justice 
to consult with the President of The Law Society for the time 
being on the making of appointments. This may go towards 
meeting the well-founded criticism that solicitors’ rights in 
regard to these appointments are little more than nominal. 
The appointment of solicitors as clerks of assize, as in the case 
also of Masters of the High Court, has been exceptional and 
not normal. Many solicitors look forward to the not very 
distant future when they believe not only that more of these 
appointments will be made, but that solicitors will be regarded 
as having sufficient qualifications for appointment to some of 
the judicial offices, such as stipendiary magistrate and county 
court judge. 


Appeals to Divisional Court 


MAGISTRATES’ clerks will pay heed to the statement of 
the President of the Probate, Divorce and Admiralty Division 
on 28th October, 1946, of the necessity for magistrates to 
state the reasons for their decisions when there is going 
to be an appeal. That there has been more than one case 
in which this essential requirement of justice has been 
infringed is obvious from the stern way in which the President 
phrased his remarks. He spoke of the “ repeated ’’ failure 
of magistrates and their clerks in this respect, and said that 
it was in defiance of the Divisional Court for a justices’ clerk 
merely to state that no reasons had been given in court. 
He wished to make it plain that if the Divisional Court was 
treated in that way again it might be necessary to consider 
what powers the court had to ensure that the parties were 
not put to unnecessary expense owing to the dereliction of 
duty of magistrates’ clerks. His lordship added that magis- 
trates were not obliged to give their reasons at the hearing, 
but they were bound to supply them when there was going to 
be an appeal. 


Control of Furnished Rents 


On 24th October in the Commons Mr. Sparks asked the 
Minister of Health if he would state, to the nearest con- 
venient date, the number of gases submitted by lessees to each 
Furnished Houses Rent Control Tribunal; the number 
of cases where notice to quit had subsequently been served 
upon the lessees; and the number of cases where lessees 
had been evicted in disregard of the three months’ security 
provision. Mr. BrEvan replied that he would circulate 
figures in the Official Report, and added that he had recently 
delegated to clerks of local authorities powers of requisitioning 
to prevent such evictions in future. In reply to a question 
by Mr. JANNER, Mr. Bevan said that the hon. Member must 
not ask him to direct the chairmen of tribunals in these 
matters. The figures circulated in the Official Report show 
that the highest number of cases submitted to tribunals by 
lessees up to 30th September occurred in the metropolitan 
boroughs of Paddington and St. Marylebone, where the 
figure was 310. Next came the metropolitan boroughs of 
Fulham, Hammersmith and Kensington, where the figure 
was 174. There were 125 cases in Chelsea, Holborn and 
Westminster, 103 in Hampstead and St. Pancras, 69 in 
Hackney, Islington and Stoke Newington, 61 in Manchester 
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and district, and 51 in the Acton, Ealing, Hayes and 
Uxbridge district. The total number of cases submitted by 
lessees up to 30th September was 1,149. 


War Damaged Houses 


THE position of the middle class owner who has been 
deprived of his house by war damage causing total loss is 
becoming more and more serious. The cost of purchasing 
a house has risen far beyond a figure which bears any 
resemblance to what can be given on a 1939 basis of assessment 
of a value payment. A large percentage of total loss cases 
no doubt comprise houses built since 31st March, 1914, or 
houses of sound structure and similar design built before 
that date, and in those cases cost of works payments can be 
made (see Treasury Direction of November, 1943). But the 
work must first be done, and the prospect of obtaining licences 
is remote in most cases and non-existent in others. There is 
a large class of persons who are not in a position to buy 
houses at their present highly inflated and increasing values, 
who have no prospect of getting houses built for them, and 
who may not be qualified as members of the working classes 
to take houses on weekly tenancies from the local authorities 
when such houses become available. Unless something is 
done for them they will become a class in the community 
with a real grievance, and this is obviously an undesirable 
state of affairs. A petition was presented on 21st October in 
the Commons by Mr. GEorGE Hicks and signed by many 
thousands of people, dealing with war damage, particularly 
to houses that were so badly bombed that they are not able 
to be used, and the amount of compensation for which is 
very low. Since the Treasury Direction of November, 1943, 
much has happened, and the whole question of the quantum 
of value payments deserves fresh consideration. 


Interest on Business Scheme Advance Payments 

A CORRESPONDENT writes with regard to Sir STAFFORD 
Cripps’ statement in the Commons on 21st October (ante, 
p. 519), that an allowance will be made for interest on 
advances under the business scheme of compensation for 
war damage to chattels in those cases in which the Board of 
Trade are satisfied that the replacement or repair of goods 
is expedient in the public interest, and the necessary premises, 
material and labour are available, the concession to 
apply to all advances under the business schemes 
made as from 21st October. He points out that Sir Stafford 
Cripps gives as his reason that re-equipment of industry 
might otherwise be held up, and he asks on what grounds 
Sir Stafford thinks it right to discriminate against firms who lost 
all or much of their plant and machinery early in the war and 
who have already had advance payments to re-equip their 
factories. Such firms are, broadly speaking, those who suffered 
most, those who were engaged on work of national importance 
(or they would not have been able to replace equipment or 
obtain an advance) and those who are already contributing 
to much-needed production. No reason, administrative or 
otherwise, seems to justify this disparity of treatment, and itis 
submitted that this matter might well be re-opened 
in order to prevent resentment among the firms affected, as 
well as in the national interest. 


Evasion of Sur-tax and Settlements 


AN important extract from a letter from the Treasury to 
the Hon. L. W. Joynson-Hicks, M.P., relating to the use 
to which the Treasury intends to put s. 28 of the Finance 
Act, 1946, is published in October’s issue of the Law Society's 
Gazette. That section was intended to protect the Revenue 
against evasions of sur-tax by persons making “ illusory 
settlements of their property. The Council, it is stated, 
have been concerned with the effect that it may have on 
bona fide transfers of life interests. While the Bill was being 
considered in Parliament they made representations to the 
Chancellor of the Exchequer suggesting that the clause be 
amended either by (a) the addition of a proviso that a settlor 
shall not be deemed to have divested himself absolutely of 
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property in the event of his disposing thereof for the full 
market value, or by (4) defining ‘‘ settlement ”’ as not including 
the disposition of an interest for the full market value. The 
request for the letter came after the Council had written to 
the Solicitors’ Group in the House of Commons asking them 
to move an amendment to put the matter beyond dispute. 
The relevant position of the letter states that exemption (d) 
in subs. (1) of the clause excludes from the operation of the 
clause settlements the income under which is income from 
property of which the settlor has divested himself absolutely 
by the settlement. The view of the Inland Revenue is that 
this exemption would clearly cover an out and out sale of 
an interest in property which is made in the ordinary course 
of business for the full market value, and so that neither the 
property nor any income therefrom can in any circumstances 
become payable to the vendor or applicable for his benefit. 


Double Tax Convention with U.S.A. 


THE Double Taxation Convention between the United 
Kingdom and the United States is retrospective to Ist January, 
1945, as regards United States tax. It effects that a United 
Kingdom resident is entitled to complete exemption from the 
United States withholding tax on interest, patent and copy- 
right royalties and certain pensions and annuities, and the 
rate of the tax is reduced from 30 per cent. to 15 per cent. 
in the case of dividends, rents and “ natural resource ”’ 
royalties. Solicitors are reminded in the October issue of 
the Law Society's Gazette that claims under the Convention 
for refund of United States tax previously withheld against 
United Kingdom residents in the calendar year 1945 must 
be made to the United States Internal Revenue authorities. 
A special simplified claim form has been provided, which is 
obtainable in this country from Inspectors of Taxes. As 
regards 1946 income, claims for future exemption (or reduction 
of ‘‘ withholding rate ’’) at source must be lodged with the 
United States “‘ withholding agent,” i.e., the person paying the 
income, who, on receipt of the claim, will also pay over any 
United States claim previously withheld in 1946 in excess of 
the liability under the Convention. The claim form is 
obtainable from Inspectors of Taxes. No claim in respect of 
dividends for 1946 and future years is necessary, as the 
relevant United States regulations provide for the automatic 
application of the 15 per cent. rate to dividends paid to 
shareholders with United Kingdom addresses and for the 
release of excess tax previously withheld from dividends 
paid in 1946, 

Stamps on Transfers 


SOLICITORS frequently omit to see that the stamp on a 
transfer of a mortgage effected on the appointment of a 
new trustee or retirement of an old one is adjudicated. This 
omission is often the cause of trouble afterwards. During the 
investigation of title a purchaser or his adviser comes across 
a transfer of a mortgage for a sum exceeding £2,000, let us 
say, £3,000. If it were an ordinary transfer the stamp would 
be 15s., but he finds only 10s. on it. He makes a shrewd 
guess that the transfer is on the appointment or retirement of 
a trustee, but he does not wish to be fixed and the vendor 


CRIMINAL LAW 
RIDICULE 


Ix 1812 a man convicted of blasphemy was ordered to stand 
in the pillory for two hours a month for eighteen months. 
This instrument of punishment, dating from medizval times 
and abolished in 1837, was defined in Dr. Johnson’s dictionary 
as ‘‘a frame erected on a pillar, and made with holes and 
moveable boards, through which the heads and hands of 
criminals are put.” 

The stocks, a kindred punishment, were succinctly defined 
by the same great authority as “ prison for the legs.” 

An interesting question was put to the Brains Trust of the 
British Broadcasting Corporation’s wireless programmes 
on 22nd October. They were asked whether they were 
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does not wish him to be fixed with notice of the trust. If 
the stamp is adjudicated, he raises no further question, but 
if it is not adjudicated he can only justify the smallness of 
the stamp by inquiring into the trust and seeing that the 
trustee is properly appointed or has properly retired. It 
was feared that the smallness of the stamp might be regarded 
as notice of the trust, so that it is expressly enacted by the 
Law of Property Act, 1925, s. 112, that the purchaser shall 
not by reason of the transfer bearing a 10s. stamp, whether 
adjudicated or not, have notice of any trust. The purchaser 
must therefore point out that the stamp is prima facie 
insufficient, and the vendor must either have the deed 
stamped with the proper ad valorem stamp or procure the 
stamp to be adjudicated (Williams on Vendor and Purchaser, 
4th ed., p. 298; Wolstenholme and Cherry’s Conveyancing 
Statutes, 12th ed., p. 426). In the case, at any rate, of any 
instrument executed after the 16th May, 1888, a condition of 
sale framed with the view of precluding objections upon the 
ground that the stamp is insufficient, is declared void (Stamp 
Act, 1891, s. 117). The purchaser has to bear this in mind 
in regard to future sales by himself or persons claiming 
under him. 


Pensions Appeal Tribunals: Rules 

THE Pensions Appeal Tribunals (England and Wales) 
Rules, 1946 [S.R. & O., No. 1708/L.22} replace the Provisional 
Pensions Appeal Tribunals (England and Wales) Rules, 1946, 
dated 18th July, 1946, and according to the explanatory 
note printed at the end_ are in all respects identical with those 
rules. The previous rules of 1943 and amending rules of 1946, 
as well as the provisional rules of 1946, are revoked. LRules 
of procedure relating to entitlement replace those of 1943, 


’ and (for the first time) there are rules of procedure as to assess- 


ment appeals. Much of the procedure, it is stated, is common 
to both types of appeal. 


Recent Decisions 


In Thompson, K. M., otherwise Davies v. Thompson, H. H.,on 
29th October (The Times, 30th October), Hopson, J., granted 
a decree of nullity of marriage to a lady who had entered 
into a form of marriage with an American citizen whose full 
divorce decree was granted at Chicago on the same day as the 
marriage. It was successfully argued that as English time was 
five or six hours in advance of American time, the marriage in 
England preceded the American decree of divorce. 

On 30th October (The Times, 31st October), OLIVER, J., 
held, in Cutler v. Wandsworth Stadium, Ltd., that new positions 
which bookmakers were ordered to take up were not 
‘convenient ”’ within the meaning of s. 11 (2) of the Betting 
and Lotteries Act, 1934, which provided that where a 
totalisator was being lawfully operated on a dog racecaurse, 
the occupier of the track should secure that there was 
available for bookmakers space on the track where they could 
conveniently carry on bookmaking in connection with the 
racing. His lordship held that the words “ convenient ” 
and “‘ space’ were wide enough to include the whole of the 
forecourt on the “‘ senior side” of the stadium in question. 


AND PRACTICE 


AS PUNISHMENT 


in favour of putting persons in the stocks—for instance, for 
black marketing offences. 

The principal answer was given by Miss Margery Fry, 
who said that she was not in favour of reviving the stocks, but 
that she was in favour of reviving the principle of ridicule. 
She wanted to see a large notice on the cars of persons driving 
to the public danger, e.g., ‘‘ Danger, keep off, | have been 
convicted, etc.” A driver would resent having to keep a notice 
of this sort on his car for six months. 

Miss Fry mentioned the example of the French, who placard 
in the town hall the names of persons who do not send their 
children to school. She said that she would like to see a 
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large blackboard outside the shop of any person convicted 
of a black-market offence. The actual revival of the stocks, 
she thought, would shock public feeling. 

As an impromptu contribution to the science of penology 
this is brilliant, and it must be remembered that it comes 
from one with unrivalled knowledge of her subject. Most 
persons who have given thought to the matter will agree with 
Miss Fry’s opinion that public feeling would be shocked by 
any attempt to revive the stocks. The temptation thereby 
given to irresponsible elements in the population to hurl 
missiles, thus adding pain and physical injury to ridicule, 
would be a sufficient argument against it. ‘‘ As thick as 
eggs at Ward in pillory,”’ said Pope, and eggs were not the 
only missiles hurled in those days. Punishment for crime 
is no longer in the hands of the individual citizen, but is 
“nationalised ’’ (to use a modern word), and any tendency 
to legalise lynch law is frowned upon by our system. Moreover, 
the Criminal Justice Bill, which was carried through the 
committee stage in 1939 and was only prevented by the 
outbreak of war from becoming the law of the land, proposed 
to abolish corporal punishment altogether as part of any 
court sentence, and a revival of the stocks would probably 
be regarded by a majority of persons as a retrograde step. 

The interest of Miss Fry’s proposal, which does not seem 
to have been intended altogether in a humorous sense, is 
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that it also may be regarded by some asa backward step. The 
tendency for years past has been to emphasise the reformatory 
aspect of punishment, somewhat at the expense of the aspects 
of deterrence and the protection of the community. Many 
of the “ lesser crimes ” which are infringements of the necessary 
prohibitions resulting from modern conditions (motoring, 
price controls, currency controls, food purity laws, etc.) are 
committed, not through grave criminal intent, but from 
ignorance, thoughtlessness or lack of education. What the 
offender really needs is a lesson, in the true sense of the word. 
A lesson is a form of teaching which should result in the 
pupil not forgetting it. The association of the punishment 
with the crime would be an unforgettable lesson both for 
the delinquent and the  onlooker. It would be 
reformatory and deterrent at the same time, and its educa- 
tiémal value would be immense. There may be objections 
to the individual punishments suggested impromptu by 
Miss Fry, just as there might be objections to some of the 
punishments which Gilbert’s ‘‘ Mikado”’ suggested might 
fit the crime, but the principle put forward is deserving of 
serious consideration, especially for the type of offences like 
motoring offences and infringements of food regulations, 
which people who otherwise regard themselves in private 
life as respectable consider it no great disgrace to commit. 
The protection of the community is a principle of penology 
which should not be allowed to fade into the background. 


COMPANY LAW AND PRACTICE 


COSTS OF A WINDING-UP PETITION—III 


THE position as to the costs of a winding-up petition has been 


discussed here recently in most of the cases where there is only - 


one petition concerned and I propose this week to consider 
the general rules that are applied when, for one reason or 
another, more than one petition is presented to wind up the 
same company. 

The principal rule is that if a creditor is aware that a petition 
has already been presented and he presents a second petition 
he will generally have to pay the costs of his petition. The situ- 
ation was discussed by Chitty, J., in Re Building Societies’ 
Trust, Ltd. (1890), 44 Ch. D. 140, where he said that there was 
no object in presenting a second petition unless there was some 
doubt as to the bona fides of the earlier petition. He pointed 
out that a second petitioner must have notice that there was an 
earlier petition on the file and said : ‘‘ What advantage, then, 
was there to be gained by the second petitioner going on with 
his petition . . . ? There was nothing to be gained by going 
on with the second petition, if the first was bona fide and 
rightly presented.”’ He went on to say that a second petitioner, 
in order to be entitled to go on with his petition, would have 
to be in a position to show that the first petition was not a 
proper petition, “‘i.e., presented not in good faith or collu- 
sively.’ Mere suspicion would not be sufficient to entitle 
him to go on. In that case the company was ordered to be 
wound up on the first petition and the second petition was 
dismissed with costs. The second petitioner was, however, 
allowed the costs of his own petition up to the date when he first 
had notice of the prior petition, and he was also given his 
share in the costs of creditors supporting the earlier 
petition. 

It should be borne in mind that this result is even more 
likely to be arrived at now, for there is far less danger of a 
prospective creditor being harmed by the presentation of a 
bogus petition, since the introduction of the present Winding- 
Up r. 36, which provides that where a petitioner fails to go on 
with his petition or applies for an order different from that 
prayed by his petition, the court may, upon such terms as 
it may think just, substitute as petitioner any creditor or 
contributory who in the opinion of the court would have a 
right to present a petition and who is desirous of prosecuting 
the petition. 

Before the introduction of this rule a creditor friendly to 
the company might present a petition for winding up. This 
would prevent another creditor anxious to get the money 


from presenting another petition, for on the lines indicated 
above he might not get any costs if he did. If, however, 
at the hearing the first petitioner did not turn up or elected 
to have his petition dismissed, there was nothing the other 
creditor could do. He had merely to watch the original petition 
come to nothing, and then start again on his own account, 
having suffered a delay which, in some cases, and in the case 
of some creditors, might have serious consequences. 

Any such collusive effort to stave off the creditors and to 
gain time for the company is now almost certainly doomed to 
failure by the operation of r. 36. Even if the intending 
petitioner, who does not get his petition on the file before 
a bogus one gets there is absolutely positive that it is a 
bogus one, he is in little danger of not being able to get a 
winding-up order, at least when the petition has been 
advertised. As I pointed out in a recent article, it is open toa 
petitioner to withdraw his petition before it has been adver- 
tised, but once that has been done the court will not allow it 
to be taken out of the list and will insist on its being called 
on, when the genuine creditor will have an opportunity of 
being substituted as petitioner. 

The various events enumerated by the rule which justify the 
court in making the order for substitution are (1) the petitioner 
failing to advertise the petition within the prescribed time ; 
(2) the petitioner consenting to withdraw his petition of 
allow it to be dismissed or the hearing to be adjourned ; 
(3) the petitioner failing to appear on the petition to support 
it; or (4) not applying for an order in the terms prayed by 
the petition. It thus appears that there can seldom be any 
justification for presenting a second petition. In most cases 
anyone who does so runs a serious risk of losing his costs. 
It seems reasonable, however, that if the first petition was 
presented by a contributory on some ground available only 
to a contributory or based on some facts which could only be 
known to a contributory, a creditor of the company might 
well be held entitled to present a second and more simple 
winding-up petition based merely on his debt. 

For these reasons a great many of the rules which have been 
applied as to costs in the cases where more than one petition 
has been presented have ceased to have a great deal of 
practical importance. There is, however, one point which it is 
perhaps worth noting. In the rather unusual event ofa petition 
being ordered to stand over for some time a creditor who 
desires that the company should be wound up immediately 
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may, Of course, present a second petition, and in this 
case, apparently, if the second petition is successful and the 
petitioning creditor obtains a winding-up order, one set of 
costs only will be given out of the company’s assets and the 
two petitioners will have to share this set of costs. The 
practical course in the great majority of cases at present 
for a creditor of a company to take who knows that 
a petition has already been presented, even if he has reason 
to believe that there is something “‘ fishy ” about the petition, 
is to give notice of his intention to support the petition and 
then if the petitioner gives up for him to apply to be 
substituted. It will only in exceptional cases be advisable 
to present a second petition. 

Turning to another question, as I pointed out recently 
the rule as to costs, where the petitioner consented to his 
petition being dismissed and there were creditors or con- 
tributories who both supported and opposed the petition, 
was not invariable. The reason for the difficulty is that, 
if the petition was proceeded with, either the supporting or 
the opposing creditors would get their one set of costs, but 
they would not both do so, one inevitably being on the losing 
side. Where, however, the petition is not heard, the court 
has no grounds on which it can say which set of creditors was 
on the right side. 

The present position is not, I think, really in doubt, though, 
as I pointed out recently, there are one or two cases in the 
reports where different decisions have been arrived at. In 
Re North Brazilian Sugar Factories [1887] W.N. 3, separate 
sets of costs were apparently given to creditors and share- 
holders who supported and opposed the petition. That is 
not a very full report, but a long passage of the judgment of 
Chitty, J., in that case was quoted by North, J., in Re Paper 
Bottle Co. (1888), 40 Ch. D. 52, where he followed the principles 
laid down by Chitty, J. Chitty, J., apparently after saying 
that the creditors and shareholders on both sides were entitled 
to one set of costs, went on to say: “ The rule to allow one 
set of costs to creditors and one to shareholders appearing 
only applies where a winding up order is obtained and where 
the costs would have come out of the assets of the company. 
In fact, the rule is founded on the protection of the 
company’s assets. In a case like the present, I am of opinion 
that, the payment of costs being personal, there is no reason 
for making any distinction. I believe that it has been 
previously so held.” 
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In Re Peckham, etc., Tramways Co., (1888), Ch. 462, 57L.J., 
the same judge qualified the views which he had previously 
expressed. He said that the court should look at the 
circumstances of each case and, referring to Re North Brazilian 
Sugar Factories, he said: ‘‘ I gave everybody who appeared 
separately his costs, whether he appeared as a creditor or 
contributory, and whether he appeared to support or oppose 
the petition ; but my reason for so doing was that in that 
case the petitioner refused to give any reason for the 
withdrawing of the petition, so that I could not go into the 
question as to the rights of the parties.”” In this case it was 
not exactly a case of some supporting and some opposing. 
There were originally two supporting creditors. The petitioner 
was paid and one of the creditors was paid something on 
account and the other was paid nothing, and in those 
circumstances Chitty, J., held that the petitioner who had 
explained his reason for allowing the petition to be dismissed, 
namely, that he had been paid his debt, was liable for one set 
of costs only, but that the whole of that set of costs should 
go to the one supporting creditor who had got no benefit out 
of the petition. 

Kay, J., quoted this last case with approval in Re Criterion Gold 
Mining Co. (1889), 41 Ch. D. 146, though in that case he merely 
refused to allow a separate set of costs to each of two share- 
holders who supported the petition, but only one between 
them. He said: “I object extremely to have it said that 
a hard and fast rule has been laid down by the court as to 
costs in any case, because I think that in the matter of costs 
the court ought to exercise its discretion in each individual 
case. That is clearly the meaning and intention of the 
general order as to costs.”” He went on then to point out how 
very undesirable it would be if a petitioner who agreed to 
his petition being dismissed had to pay more sets of costs 
than if he had gone on with his petition and failed to 
get an order. 

The result of this is that it seems unlikely, in the absence 
of some behaviour by the petitioner of which the court 
disapproves, that he will be called upon to pay a greater 
number of sets of costs than he would have had to pay had 
he had the petition tried and failed to get an order. In any 
case, no sensible petitioner will agree to his petition being 
dismissed until he has received a satisfactory indemnity 
against all the costs which he may be called upon to pay. 


A CONVEYANCER’S DIARY 


PRESUMPTION OF DEATH 


In the “ Diary” of 18th July, 1942, I discussed the class of 
cases where the court has to decide the destination of a fund 
where one of those interested in it has disappeared without 
trace. I also dealt with the subject at some length in the 
“Diary ’’ of 27th April, 1940. Now that the war has been 
over for some time, it is becoming both necessary and 
practicable to clear up the cases arising out of disappearances. 
I have not dealt in actual practice with a case of a person 
wearing uniform whose disappearance has given rise to 
trouble, and I imagine that they are mostly covered by a 
certificate of the Admiralty, War Office or Air Ministry that 
the person concerned is missing and is presumed to have been 
killed on or about a particular date. For most practical 
purposes that will be enough. But sometimes questions turn 
on the exact date of death, as, for instance, if the deceased 
would have come into a fund if he survived: some other 
testator. The certificate may then well not be good enough 
and the facts may have to be sifted closely: cf. Re Butler 
[1942] Ch. 403, at p. 404. In cases of this sort the difficulty 
always used to be that the onus was on the legatee to show 
his own survivorship, and the fund went over if he could not 
do so. It is not at all clear how far that is still the law, 
regard being had to s. 184 of the Law of Property Act. That 
section is, of course, best known as dealing with commorientes, 
and has been frequently discussed here in that connection. 
But there is nothing in the section expressly limiting its 


operation to cases of persons who perish, or are thought to 
have perished, in one and the same disaster. It deals, in 
terms, quite generally, with “all cases where . . . two or 
more persons have died in circumstances rendering it uncertain 
which of them survived the other or others,’’ in which event 
they are to be treated as having died in order of seniority. 
So far as I know, it is still open to anyone to argue that if A, 
an airman, did not return from a raid and if, on the day after 
the raid, A’s father died leaving A a share of his residue, 
there is no certainty which of them outlived the other, with 
the consequence that A’s estate will take under the father’s 
will by virtue of s. 184. I have not had a case exactly like 
this myself, but there must be a good many about. [ am not 
at all confident that the argument above would prevail, 
though at the moment I do not quite see how one can get 
another meaning out of the words of the section. In any 
event, the point is one which, in my opinion, certainly ought 
to be taken in a case where it is available. 

There must by now be a good many cases of civilian deaths 
in the Far East which are ripe for proceedings. Thus, | 
believe that quite a number of people left Singapore in ships 
that had to run the gauntlet of Japanese bombers, and 
have never been heard of again. Another considerable class 
are the concentration camp cases. Some of the people 
concerned were German Jews or opponents of the National 
Socialists. Others were opponents or Jews from occupied 
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territories. There are quite a lot of these cases in the offing, 
but I rather think that the parties concerned are moving 
slowly in order to make quite sure that the court will accept 
the fact of death. I have not yet had one of these cases 
myself which has actually come into court, but I did happen 
to be in the court of Wallington, J., the other day when one 
of them came up. 

In the Probate Division the question at issue is the proof 
of the will of the presumed deceased, or the grant of letters of 
administration as on his intestacy. Every applicant must 
swear that the testator or intestate is dead. If he cannot 
swear directly to the death, it becomes necessary to obtain 
leave to swear that the deceased died on or after a given date. 
The application is made on motion and has to be supported 
by an affidavit of the applicant deposing to the applicant’s 
belief that the testator or intestate is dead. Evidence is also 
needed of the last known facts about the deceased and of the 
inquiries that have been made. In the case that I happened 
to hear the testator was a Dutch Jew who had property in 
this country. There was evidence that he had been involved 
in the activities of the ‘“‘ underground ” and had been arrested 
by the Germans and thrown into a concentration camp in 
Holland. From there he had written clandestinely to his wife 
in affectionate terms, an important fact in that if he were alive 
he would doubtless have communicated with her at the end 
of the war. There was also evidence of his being loaded in 
1942 into a train which was believed by the deponent to be 
going to the notorious extermination camp at Auschwitz. 
Nothing more was known. On these facts leave was given to 
swear that he had died on or after the day when he was put 
on to the train. No difficulty arose in this case, and I think 
that it would be as well if it were widely known that 
at least one application of the kind went through easily. 

I was myself recently engaged in an ordinary civilian 
application for leave to swear death. The circumstances were, 
however, somewhat remarkable. The intestate was a man 
earning something over {400 a year in 1928. He was then 
aged twenty-six and had a wife rather older than himself and 
a young child. There was evidence from his step-mother that 
they were a united family and on affectionate terms with her. 
There were letters from the intestate to the child in the 
summer of 1928, containing messages for the child’s mother. 
The intestate got on well with his employers, one of whom 
died just after he disappeared, leaving him quite a substantial 
legacy. On the 18th September, 1928, he left home with a 
small bag, saying he was going to London on business. He 
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travelled to the station on an omnibus, talking to the vicar, 
who happened to be on the same vehicle. They alighted 
together, talked for a few moments, and parted. Since then 
no one connected with him had ever seen the intestate. He 
left behind him quite a lot of money, at least £2,000, but he 
never even cashed a cheque. The only further fact was that 
he sent a letter to his wife dated “‘ London, 22nd September, 
1928,” saying that he was tired of her and of his employment 
and was going to start anew. Unfortunately, the letter 
contained passages to the effect that his family were not to 
worry as he would continue to live. This case reached me in 
the summer of 1939, and I certainly felt misgivings about it. 
The intestate had been away for almost eleven years, but if 
his letter were to be taken seriously, his family were the last 
people who would have heard of him. Some advertisements 
were put in various papers a week before war broke out and 
produced no answers. At that point, all concerned having 
something else to do, the case was laid aside for almost seven 
years. By the time we began looking into it again, the 
intestate had been absent eighteen years, but the other facts 
were no stronger. However, the learned judge was prepared 
to give to the widow and the son (now an adult) leave to 
swear to the death on or after 22nd September, 1928. Justice 
was thus done, as a fund that had lain idle since 1928 was 
thereby released to people who could do with it. But it is 
certainly a puzzle to know what became of the intestate. I donot 
feel that his abandonment of his money is conclusive evidence 
of his death: he could fend for himself, unlike the elderly 
Victorian lady in Hickman v. Upsall (1875), L.R. 20 Eq. 136. 
One thing that was most striking was that the police professed 
themselves unable to give any assistance at all, and the officials 
of the National Register, to whom the police referred the 
solicitors, said the same. I have not looked into the statutes 
bearing on the duties of these two institutions, but I cannot 
help feeling that they both ought to be put under an express 
duty. I quite see that information cannot be given to all and 
sundry to help in civil litigation. But the grant of probate or 
administration is not ordinary civil litigation, but the exercise 
of a most important public function by the court. I should 
have thought that in any case of this kind, once it is clear to 
the Probate Registrar that it is brought bona fide, he ought to 
have power to compel the production of any information 
available in the public archives. This power, once given, 
should be regularly exercised, so that the court is not expected, 
as at present, to take a leap in the dark, relying only on the 
researches of the applicant to check the validity of the 
application. 


LANDLORD AND TENANT NOTEBOOK 


AGRICULTURAL HOLDINGS AND ARBITRATION 


IN order fully to appreciate Preston v. Norfolk County Council 
(1946), 90 Sot. J. 502, it is necessary to consider nearly the 
whole of s. 16 (1) of the Agricultural Holdings Act, 1923 : 
‘Any question or difference arising out of any claim by the 
tenant of a holding against the landlord for compensation 
payable under this Act, or for any sums claimed to be due to 
the tenant from the landlord for any breach of contract or 
otherwise in respect of the holding, or out of any claim by the 
landlord for waste wrongfully committed or permitted by the 
tenant, or for any breach of contract or otherwise in respect of 
the holding, and any other question or difference of any kind 
whatsoever between the landlord and the tenant of the holding 
arising out of the termination of the tenancy of the holding or 
arising, whether during the tenancy or on the termination 
thereof, as to the construction of the contract of tenancy, 
and any other question which under this Act is referred to 
arbitration shall be determined, notwithstanding, 
by a single arbitrator in accordance with the provisions set 
out in the Second Schedule to this Act.” Further, it is 
useful to bear in mind that, as a general rule, the jurisdiction 
of the King’s courts is not easily ousted. 

At first sight the subsection is very comprehensive indeed ; 
the “under this Act’’ appears, in view of “any... or 


ao” 48 


otherwise, of any kind whatsoever,” etc., to be merely 
descriptive. But careful perusal shows that the enactment 
presupposes agreement on certain matters which may be 
arguable, e.g., the existence of the relationship of landlord 
and tenant between two persons, or the effect of an agreement 
as creating an agricultural holding. For before the subsection 
can operate, we must have “‘the”’ tenant, “ the ”’ landlord, 
and “the’’ holding, and nowhere is power given to any 
arbitrator to decide whether particular parties or parcels 
answer to these descriptions. 

Apart from this, there is a general saving in s. 54 of the 
statute, in these terms: “ Except as in this Act expressed, 
nothing in this Act shall prejudicially affect any power, right 
or remedy of a landlord, tenant or other person vested in or 
exercisable by him by virtue of any other Act or law, or 
under any custom of the country, or otherwise, in respect of 
a contract of tenancy or other contract, or of any improve- 
ments, deteriorations, waste, emblements, tillages, away-going 
crops, fixtures, tax, rate, tithe rent-charge, or other thing.” 
One’s impression on reading this section is that it is designed 
to do two things: to enable a tenant to claim compensation 
under contract or custom if it suits him better, and to negative 
the idea that such remedies as forfeiture are taken away by 
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the Act. But in Lowther v. Clifford [1927] 1 K.B. 130 (C.A.), 
the section was referred to when the court, disapproving two 
earlier authorities, definitely set a limit to the operation of s. 16 
apart from excluding such questions as were referred to 
at the end of my last paragraph. For in this case a tenant, 
sued under a covenant to pay outgoings for road charges paid 
by the landlords, unsuccessfully pleaded that the claim 
could be determined by arbitration under the Act only. 
“ The covenant . . . deals with a demand falling from outside 
upon the landlord or tenant, who may both be united in their 
objection or resistance to it, and is remote from those 
matters for which the Agricultural Holdings Acts successively 
have provided compensation to the tenant . . .”’: those words 
indicate the line taken by Hanworth, M.R. Scrutton, L.J., 
after agreeing that “‘ any question or difference arising, etc. 
.. . for any breach of contract or otherwise in respect of the 
holding” could be made to cover any dispute between a 
landlord and a tenant, examined the whole scheme of the Act 
in some detail, and came to the conclusion that there was no 
such clear expression in s. 16 as would deprive the King’s 
courts of jurisdiction in, say, ejectment or a claim for rent : 
it was really a procedure section. 

The above case was not, it appears, cited in Preston v. 
Norfolk County Council, supra ; it was not directly in point, 
but would have served to emphasise the restricted scope of 
s. 16. What were cited, and with persuasive effect, were the 
Scots decisions in Donaldson's Hospital v. Esslemont [1925] 
S.C. 199, and Hendry v. Walker (1927), S.L.T. 333. Each 
was concerned with an application—I will use English 
technical expressions—by the landlord(s) to stay arbitration. 
In the older case, the tenant had apparently asked the landlords 
to accept a surrender and had rightly or wrongly interpreted 
their answer as agreeing to the proposal subject to his finding 
a new tenant ; when he embarked upon arbitration, they 
alleged that the term had not come to an end, as what had 
been proposed was an assignment. It was held that this 
dispute did not “arise out of any claim for compensation 
under the Act,” disposal of the point being a condition 
precedent to there being any claim. In Hendry v. Walker, 
supra, the landlord’s allegations were four: the tenant had 
not quitted the holding, if he had it was not in consequence of 
the notice to quit ; he had not given the requisite notice of 
his claim, nor had he given the required particulars. It was 
held that the first two points did not fall within the scope of 
the arbitration section, though the other two would. 

In Preston v. Norfolk County Council, supra, the defendant 
landlords urged, in defence to a claim for compensation for 
disturbance, that the plaintiffs had not quitted the holding 
in consequence of a notice to quit. Lord Goddard, C.J., 
after stating that he had first doubted whether he had 
jurisdiction to entertain the question, referred to the two Scots 
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decisions, and said they were in point : the question whether 
the claimants were persons who could claim compensation 
at all could be tried by a court of law. The substantial point 
in the case was whether the plaintiffs, who had in fact quitted 
the holding after judgment had been obtained against them 
in ejectment proceedings, fulfilled the description of tenants 
who had quitted the holding “ in consequence of ”’ a notice to 
quit. It so happens that the ‘“‘ Notebook’’ discussed this 
point as recently as 20th July last (90 Sox. J. 341), and Mills 
v. Rose (1923), C.A., 68 Sor. J. 420, which decided that such 
quitting is a consequence of the notice, and which was 
followed by the learned Lord Chief Justice, is now no longer 
the only authority on the point. 


FURNISHED HOUSES RENT CONTROL : 
WITHDRAWING A REFERENCE 


A great many people have been puzzled by the question 
whether and, if so, in what circumstances, a party (or housing 
authority) who has referred a contract under the Furnished 
Houses (Rent Control) Act, 1946, may or may not be allowed 
to withdraw the reference. 


The Act does not provide for withdrawal in so many words ; 
but in s. 2 (2), which is concerned with the powers of the 
tribunal, we find : “ where any contract . . . is referred to a 
tribunal, then, unless at any time before the tribunal have 
entered upon consideration of the reference it is withdrawn 
by the person or authority by whom it is made...’ And 
in s. 5, dealing with extension of notices to quit given by 
landlords, proviso (6) runs: “if the reference is withdrawn, 
the period during which the notice is not to take effect shall 
end on the expiration of seven days from the withdrawal of 
the reference.” 


That the right should exist though not expressly created 
may be regrettable, but it would not be a new phenomenon 
in legislation (the right to a receipt for a payment of {2 and 
upwards, and the right of a police officer to search his prisoner 
are on the same footing), and I think the answer to the 
problem in this case is that there is a right to withdraw 
without leave, but it must be exercised before the lessor has 
given the particulars he is required to give (within seven days 
or more) under s. 2 (1). For the clue to the meaning of 
“entered upon consideration ’’ in s. 2 (2), is, | would submit, 
to be found further on in that ‘subsection: “... the tribunal 
shall consider it and, after making such inquiry as they think 
fit, and giving to each party an opportunity of being heard,”’ 
which invites the conclusion that the» “entering upon 
consideration ”’ occurs before the hearing (if any). Of course, 
if parties should agree between themselves what figure is 
reasonable and effect the necessary change, a tribunal can be 
invited to dismiss the reference under the same subsection. 


TO-DAY AND YESTERDAY 


November 4.—On 4th November, 1586, the Gray’s Inn 
Benchers ‘“‘ ordered that Arthur Dandy shall yearly have during 
his life five marks for a gown and a livery of the House in respect 
of his ancient service when he was Steward of this House and of 
his alliance to the Lord Keeper that dead is,’’ i.e., Sir Nicholas 
Bacon. 

November 5.—On 5th November, 1596, the Gray’s Inn 
Benchers ordered ‘‘ that Mr. Fryer the late Principal of Staple 
Inn which was the last term sequestered and suspended from the 
office of Principal shall be restored to the said office.” This 
was the end of a dispute in the course of which the Principal of 
Staple Inn had dismissed the butler and the Benchers of Gray’s 
Inn had dismissed the Principal. 

November 6.—On 6th November, 1601, the Gray’s Inn 
Benchers ordered that ‘‘ Sir Anthony St. Leger, being a single 
Reader and now eligible for the Double Reader at the next Lent 
is spared . . . for that he now is in servitio Domine Regine in 
Hibernia.”” He had been appointed Master of the Rolls in 
Ireland in 1593. He was the third son of another Sir Anthony 
St. Leger, alsoa member of the Inn. Jeremy Bettenham, Francis 
Bacon’s old friend, was chosen Double Reader instead. 

November 7.—On 7th November, 1606, Henry Yelverton was 
elected Reader at Gray’s Inn. His father Sir Christopher, 





then a judge of the King’s Bench, had been a member of the 
Society and so had a whole succession of his ancestors for more 
than two centuries. He succeeded Francis Bacon, first, as 
Solicitor-General in 1613, when he was knighted, and then as 
Attorney-General in 1617. On this appointment he had refrained 
from using the Duke of Buckingham’s influence and he paid 
nothing to obtain it, but when the business was done he went 
privately to the King and freely out of his duty made an offering 
of £4,000. ‘‘ The King took him in his arms, thanked him and 
commended him much for it and told him he had need of it, for 
it must serve him even to buy him dishes.” One of his first 
public duties was to pray an order of the court for the execution 
of Sir Walter Raleigh. He held his office till 1620. Afterwards 
he fell into disgrace for a while, but in 1625 he was made a Judge 
of the Common Pleas. He died in 1630. 


November 8.—On 8th November, 1609, the Gray’s Inn 
Benchers ordered: ‘‘No gentleman of this Society to be 
admitted to the presence of any chamber in this House before 
he have paid a fine of £3 6s. 8d. nor to any absence before he have 
paid a fine of 40s.” 


November 9.—On 9th November, 1610, the Gray’s Inn 
Benchers ordered that half the profits of the Master Cook’s office 
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be sequestered towards satisfying the debts owing to the butlers 
and others. 


November 10.—On 10th November, 1613, Edward Henden 
was chosen as Reader at Gray’s Inn. Two years later he became 
a Serjeant and till 1639 carried on an extensive practice. He was 
then appointed a Baron of the Exchequer and knighted. When 
the Civil War broke out Parliament passed an ordinance making 
all who had not voluntarily contributed to the army liable to 
be assessed for a contribution not exceeding the twentieth part 
of their estates. In 1643 Henden was accordingly assessed at 
£2,000 to be employed in the defence of Poole and Lyme. As 
he did not comply it was ordered that proceedings should be 
taken against him, but he was ill at the time and in the following 
February he died. He was buried in the chancel of Biddenham 


Church. 
THE BEAUTIES OF SCOTLAND 

In the Sunday Times recently, Lord Macmillan published a 
most valuable article on ‘‘ Problems of the Highlands ” and the 
questions raised by the activities of the promoters of hydro-electric 
schemes, of national parks and of increased tourist facilities. He 
expressed very succinctly one of the essential aspects of the 
matter when he wrote that “‘ there are pleasures which by their 
essential nature can be enjoyed only by the few and need not be 
grudged by the many who have no taste for them. . . The 
fascination of the inaccessible peak in the Coolins would vanish 
if a tourists’ stairway were provided.” He is sceptical of the 
lavish assurances that the harnessing of Highland lochs and 
rivers would cause no real detriment to their charm, and is 
disturbed by the apparent assumption of promoters of industrial 
schemes that vandalism is permissible in solitudes rarely visited 
by tourists. Nor has he any great confidence in the spirit of 
“municipal aesthetics.’”” The dilemma is that “ if resort to our 
wild and romantic regions has to be supervised and regulated 
they will lose their essential character, while if there is no super- 
vision or regulation the consequences may be even worse.”’ The 
warning recalls that of another eminent Scots lawyer, Lord 
Cockburn, who about a century ago penned “A letter to the 
Lord Provost on the Best Ways of Spoiling the Beauty of 
Edinburgh.”’ In the intervening years it has lost none of its 
point. He wrote that there were ‘‘ some who see nothing valuable 
in a city except what they think convenience. To these people 
taste, or at least the abstinence from desecration which taste 
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sometimes requires, is ridiculous and odious. They hold a town 
to be a mere collection of houses, shops and streets; and that, 
provided there be enough of these, duly arranged on utilitarian 
principles, all anxiety as to whether the result shall be a Bath or 
a Birmingham, is mere folly and affectation. If it were proposed 
to erect a distillery on the summit of Calton Hill, or to dignify 
the top of Arthur Seat by a pillar . . . these schemes would 
certainly find supporters. And if these supporters could connect 
their schemes with any particular object of their own, it is 
mortifying to think what a number of adherents they might get ; 
and by what a quantity of confident and plausible nonsense their 
plan would be defended.” 


OLDER EDINBURGH | 

In private letters also, Cockburn was ever zealous to urge his 
friends to the defence of the beauties of Edinburgh. In 1844 he 
wrote to his brother judge Lord Jeffrey: ‘‘ Put in any well 
placed word you can in salvation of Edinburgh from the d d 
railway. I think—dream—curse over the idea of a street being 
drawn due south (by the west of Trotter’s) from Prince’s Street 
across the end of the valley till it reaches the range of station 
houses, which are to be erected on the Little Mound . . . So that 
in place of henceforth looking from the principal mound to the 
arches of the north bridge, these arches are to be hid by a beastly 
station house and a raised street, which are to hold up their ugly 
heads in defiance of both old town and new. Yet our poor 
constituent-cowed members for Edinburgh, Leith and the Shire 
all support this, as they would a distillery on the top of the 
Calton if their masters bade them.’”’ The Edinburgh Cockburn 
Association still, I believe, keeps guard against defacements and 
iconoclasms and the Scottish capital is still so far a lovely town, 
less defiled than others by the vulgarisms of a commercial 
civilisation and ‘‘ municipal aesthetics,’”’ that the extent of the 
loveliness it has lost is often forgotten, but hear William 
Roughead, the historian of so many Scottish trials: ‘‘ Haunted 
Edinburgh! Yes, though shorn of her former dignity, bereft of 
her old-time charm; compassed about by bungalows; her 
stately mansions disembowelled to furnish flatlets for the New 
Poor; her venerable Castle converted into an _ illuminated 
advertisement ; her ancient Palace lost amid competing picture 
palaces; the Royal Mile desecrated and defaced, reverberant 
with the thunder of motor buses ; Prince’s Street bedizened like 
unto Sauchiehall Street—still, despite these manifold and startling 
‘improvements,’ a city of ghosts.” 








COUNTY COURT LETTER 


Broken Arm from Back-fire 
In Jones v. Livermore, at Bromsgrove County Court, the claim 
was for £81 4s. as the loss of fourteen weeks’ wages and £100 
general damages for pain and suffering by reason of the defendant’s 
negligence. The plaintiff's case was that he had been a passenger 
in the defendant’s car, and they had called at an hotel. On 
leaving the hotel, the defendant was unable to start the engine 
with the self-starter. He was also unsuccessful with the handle, 
and asked the plaintiff to “‘ give her a swing.”’ The plaintiff gave 
the handle two turns, and on the third the epgine gave a 
“splutter ’’ and the handle flew round, breaking the plaintiff’s 
arm. The car was an Austin “ ten,” which had a fixed timing, 
although the timing might slip. Such a car would not back-fire 
if the ignition was properly set, and the defendant owed a duty 
to the plaintiff to warn him that the engine “ kicked ”’ at times. 
The defendant denied that the car had “ kicked ’”’ previously. 
The timing had never been altered since 1938. His Honour 
Judge Langman observed that the defendant himself had tried 
to start the car with the handle, so that the risk of a back-fire 
was not serious. It was a different matter, however, to ask a 
friend to use the handle without warning him of the risk. The 
defendant had been negligent, and judgment was given for the 
plaintiff for £81 4s. and £20 general damages, with costs. 
Arrears of Rent 

In Parkinson v. Arden, at Stamford County Court, the claim 
was for possession of a cottage on the ground that the rent of 
7s.a week was {919s.inarrear. The cottage contained practically 
no furniture, the plaster was off the walls and ceilings, and 
eleven panes of glass were entirely or partially out. The 
defendant’s case was that he had lived five years in the cottage, 
and would not pay the rent because the landlord would not do 
any repairs. His Honour Judge Field, K.C., made an order 
for possession in twenty-eight days, to be suspended on condition 
that the arrears of rent were paid in seven days, and repairs to 
the plaster and windows started within fourteen days. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 

Appointment of new trustees operating as an assent 

Q. A testator, who died in July, 1939, by his will left his 
freehold property to his trustees upon trust to pay the income 
thereof to his wife during her life, and after her death upon trust 
for sale, and appointed his wife and a friend executors and 
trustees thereof. No vesting assent or vesting deed was executed 
in favour of the wife during her life. One executor thereof then 
died in the lifetime of the widow, and she appointed a new 
trustee of the will of her husband in place of the deceased trustee 
and jointly with herself. The widow, the life tenant, has recently 
died, and a further trustee has been appointed as trustee of the 
will. Was the appointment of the new trustee sufficient to vest 
the legal estate in the property in such new trustee as well as the 
surviving executor and trustee, without the necessity of an 
assent by the widow of the deceased as personal representative, 
and did the subsequent appointment of a further new trustee on 
the death of the widow have the effect of vesting the legal estate 
in both trustees to enable them to give a good title as trustees 
for sale of the property ? 

A. We doubt it. On the occasion of the appointment made 
by the widow (the tenant for life) the legal estate ought not to 
have been vested in the trustees (but in her). It seems, then, 
unreasonable to suppose that the express or implied vesting 
declaration would effect an improper vesting. If the first appoint- 
ment failed to vest the legal estate in the widow and the new 
trustee, then it seems beyond a doubt that the second appoint- 
ment would not get over the difficulty. We would further 
observe that the policy of the ‘‘ new”’ legislation is to have 
self-assents. While our subscribers may be able to get a purchaser 
to accept the title as it stands, they will probably be called upon 
to get an assent. 
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CORRESPONDENCE 


[The. views expressed by our correspondents ave not necessarily those of 
THE SOLICITORS’ JOURNAL] 
Simplified Drafting 

Sir,—In reference to “‘ Managing Clerk’s”’ letter in your 
issue of 2nd November, I have always understood that the function 
of the ‘‘stand-in’”’ is to perform some feat, such as riding a 
broncho or swimming a swollen stream, which the star, despite 
her attractions, is unable to perform. 

I am also come to regard the function of a lease or tenancy 
agreement as that of expressing in words the agreed rights and 
obligations of the parties—to those parties. 

If its function were to provide courts of justice with material, 
there would be much to be said for continuing to use the word 
“covenant ’’ when the parties would normally use the word 
“agree,” or “‘ promise,’”’ or ‘‘ undertake.”” But to liken these 
words to ‘‘ stand-ins,” and ‘‘ covenants ”’ to “ stars,’’ is to reverse 
the true position. It is when difficulties arise that the numerous 
cases which shew that no particular technical words are required 
to constitute a covenant may have to be invoked; it is 
“covenant ”’ that is the ‘‘ stand-in.” 

I agree, of course, that legal documents should not mislead ; 
but it is pertinent to ask, mislead whom ? For the whole trouble 
with ‘‘ covenant ” and other archaic expressions in leases and 
tenancy agreements is that while they may not mislead lawyers, 
they do not even lead laymen, who give up reading the documents 
without appreciating Managing Clerk’s ‘“‘ touch and concern ”’ 
point any more than they would if the word ‘‘ undertaking ” 
were used. But when the latter is chosen, the layman is more 
likely to read on and at least know what he is agreeing to do or 
not to do. 

YourR CONTRIBUTOR. 


REVIEWS 


Pollock’s Principles of Contract. By P. H. WINFIELD, K.C. 
Tweltth Edition. 1946, London: Stevens & Sons, Ltd. £2. 


Pollock is an old favourite with many practitioners, just as 
some prefer Anson, whilst others like Chitty or the new Cheshire 
or Salmona and Winfield. It is perhaps the combination of the 
analytic and discursive methods of exposition which provides the 
unusual attraction of Pollock’s books, and this applies to the 
present work. In the twelfth edition Professor Winfield has wisely 
left as much of the original Pollock untouched as was possible, 
in spite of considerable alterations and additions, such as the 
Law Reform (Frustrated Contracts) Act, 1943, and the cases 
connected with the effect of war on contracts, rendered necessary 
since the 1942 edition. In response to a number of critics who 
pointed to a gap in Pollock’s treatment, the learned editor has 
also added a chapter on ‘“‘ Remedies for Breach of Contract.” 
Professor Winfield has founded this chapter on the chapter he wrote 
in 1927 for Salmond and Winfield (now Salmond and Williams) on 
““ Judicial Remedies.’’ The treatment in Pollock is more detailed 
than in the earlier work : for example, there is a summary of the 
effect of the ‘‘ loss of publicity ’’ cases culminating in Clayton and 
Waller, Ltd. v. Oliver [1930] A.C. 209, which is not in Salmond 
and Williams. 

An illustration of the discrimination shown by the learned 
editor is the fact that he has omitted the decision in 
Tuchman v. Schmerle (1944), 88 Sot. J. 415. That case was rightly 
decided, though we are inclined to believe on an incorrect applica- 
tion of the rule as to catching bargains with heirs laid down in an 
earlier edition of Pollock and repeated in substance at p. 497 of 
the present edition. It should be said that in addition to the 
immense learning and clarity which distinguish the work, its 
admirable binding, paper and printing do great credit to those 
who produced it, especially in these difficult days, and enhance 
its value as a permanent work of reference. 


Constitutional Law. By E. C. S. Wape, M.A., LL.D., of 
the InnerTemple, Barrister-at-Law, and G. GODFREY PHILLIPS, 
C.B.E., M.A., LL.M. Third Edition. 1946. London: 
Longmans, Green & Co., Ltd. 25s. net. 

The third edition of Wade and Phillips, published nearly eleven 
years after the second, is necessarily different from its predecessor. 
The momentous events of recent years have brought an accumula- 
tion of new material for the writer on constitutional matters, 
and the result has been that much of the present work has had 
to be rewritten, particularly the parts on administrative law, 
and the Dominions. } The style is straightforward, and there is little 


Temple; E.C.4. 
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or no attempt to express opinions on controversial subjects. The 
subject of the immunity of the Crown from civil proceedings 
is expounded from a legal point of view, with the recommendations 
of the Crown Proceedings Committee of 1927 for reform. The 
subject of delegated legislation is explained with the greatest 
of clarity under four main heads : (a) what is delegated legislation? 
(b) the reasons why delegated legislation is necessary ; (c) the 
criticisms of delegated legislation; and (d) the Parliamentary 
safeguards of delegated legislation. The detachment and 
impartiality as well as the clarity with which this subject is 
handled are masterly. Such views as the authors adopt are 
legal rather than political. Solicitors will certainly approve the 
remark that without any change being made in the law a sub- 
stantial change has been made in the advice which a solicitor 
should give his client, as a result of official pronouncements 
of concessions such as the extra-statutory concessions in Inland 
Revenue duties announced in 1944. The authors state, and 
solicitors will agree, that ‘‘ it is at least essential that there should 
be some systematic publication of administrative notifications.” 
The authors’ impartiality is also noteworthy in their treatment 
of the subject of administrative tribunals. It is interesting that 
the authors express a preference for the publication of epitomes 
of leading cases before these tribunals, although judicial 
opinion has been doubtful (see Denby & Sons, Lid. v. Minister of 
Health [1936] 1 K.B. 337). Those who have had this class of work 
will agree that the publication of decisions has been of immense 
help, although the non-availability of some of them at the crucial 
moment owing to paper shortage has at times been embarrassing. 
This is a work of great value to all students and of interest to all 
lawyers. No other work covering the same field within similar 
limits can rival it, either as a study book or for general reading. 


Landlord and Tenant. By R. BorREGAARD, M.A. (Oxon), 
of the Inner Temple, Barrister-at-Law. 1946. London: 
Stevens & Sons, Ltd. 4s. net. 

Mr. Borregaard has done an admirable piece of work in this 
contribution to the new “ This is the Law” series. His style 
is exactly adapted to the demands of the lay reader: it is 
picturesque, illustrative and forcible. It is an excellent idea 
to commence by exposing some popular fallacies, such as that 
rent ceases to be payable or is reduced when premises are destroyed 
or damaged. Howmany litigants in person have had to pay unneces- 
sary costs through finding that out only too late! This little 
work is not merely for the layman. Its accuracy makes it a 
very useful reference work for the practitioner, who may find 
here more quickly than anywhere what is the dividing line 
that marks off a tenancy from a licence or what is in breach of a 
covenant to use premises as a private dwelling-house only. 
Without quoting a single case, the author has managed to 
give the gist of them, e.g., the decision that a notice to quit 
“on or before ” a certain date is valid (Dagger v. Shepherd (1946), 
62 T.L.R. 143), and that a tenant staying op after the expiry of 
a lease for years is presumed to be a controlled tenant 
(Morrison v. Jacobs [1945] 1 K.B. 577). His treatment of rent 
control is the best we have read in such a short compass. A 
long and useful future can be predicted for this small book. 





BOOKS RECEIVED 


Notes on Matrimonial Causes proceeding in District 
Registries. By T. S. Humpureys, lately Clerk in Charge, 
District Registry, Birmingham. 1946. pp. vii and (with 
Index) 85. London: The Solicitors’ Law Stationery Society, 
Ltd. 9s. 6d. net. 

Mews’ Digest of English Case Law. Twenty-first Annual 
Supplement containing cases reported in 1945. By G. T. 
WHITFIELD Hayes, Barrister-at-Law. 1946. pp. xxxiii and 
(with Index) 351. London: Sweet & Maxwell, Ltd. ; Stevens 
and Sons, Ltd. 25s. net. 


A Manual of the Law of Real Property. By R. E. MEGARRY, 
M.A., LL.B., of Lincoln’s Inn, Barrister-at-Law. 1946. 
pp. xxxii, 565 and (Index) 25. London: Stevens & Sons, Ltd:: 
Sweet & Maxwell, Ltd. 25s. net. 


The Law of Master and Servant. By A. S. Diamonp, M.A., 
LL.D., of Gray’s Inn, Barrister-at-Law. Second Edition. 
1946. pp. xland (with Index) 318. London: Stevens & Sons, 
Ltd. ; Sweet & Maxwell, Ltd. 25s. net. 


The Contract of Sale of Goods. By R. A. Eastwoop, 
LL.D., of Gray’s Inn, Barrister-at-Law. Second Edition. 
1946. pp. viii, 166 and (Index) 5. London: Butterworth 
and Co. (Publishers), Ltd. 12s. 6d. net. 
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NOTES OF CASES 


COURT OF APPEAL 
Stafford v. Levy 
Morton and Tucker, L.JJ. 3rd June, 1946 
Landlord and tenant—Rent restriction—Bankruptcy of tenant— 

Lease vested in trustee in bankruptcy—Termination—W hether 

bankrupt a statutory tenant. 

Appeal from a decision of Hallett, J. 

By a lease dated the 30th January, 1943, the plaintiff let a 
house to the defendant for £75 a year. In February, 1944, the 
tenant was adjudicated bankrupt, the lease accordingly becoming 
vested in his trustee in bankruptcy. The trustee not having 
disclaimed or assigned the lease, but retained the premises and 
continued to pay the rent, the bankrupt was permitted to continue 
to reside in the house. The lease having come to an end in March, 
1946, the trustee did not claim any further interest in the 
premises. The landlord having brought an action for possession 
by specially endorsed writ under R.S.C., Ord. XIV, Master 
Burnand refused the tenant leave to defend the action, his 
refusal being upheld by Hallett, J. On this appeal by the tenant 
it was admitted that the landlord’s right to possession could not 
be defeated unless the tenant had become a statutory tenant 
under the Rent Restrictions Acts. 

Morton, L.J., said that he did not see how the defendant 
could have become a statutory tenant. In Reeves v. Davies 
[1921] 2 K.B. 486, at p. 490, Lord Sterndale, M.R., said that 
““ where by statute the interest of the tenant of a house has been 
entirely divested or taken away from him and vested in his 
trustee by operation of law, the tenant is no more interested in 
the property than any passer-by in the street, and has no right to 
intervene.”” True, in that case the trustee in bankruptcy had 
disclaimed, but he (his lordship) thought the absence of disclaimer 
was of no assistance to the tenant here. The only result was that, 
while in Reeves v. Davies, supra, the lease came to an earlier end 
owing to the action which the trustee in bankruptcy had thought 
fit to take, here the lease had been allowed to determine on the 
25th March, 1946, without any disclaimer by him. Sutton v. Dorf 
[1932] 2 K.B. 304 did not bear on the point at issue ; a Divisional 
Court there decided that a statutory tenancy under the Rent 
Restriction Acts was not “ property” of the statutory tenant 
within the meaning of s. 167 of the Bankruptcy Act, 1914, and 
did not pass to his trustee in bankruptcy under s. 63 of the Act. 
The appeal failed. 

Tucker, L.J., agreeing, observed that the tenant’s point of law, 
despite the refusal of leave to defend the action, had really been 
considered. It could hardly have been argued or considered at 
greater length, because there was no dispute as to the facts and 
the point of law was such a short one. 

CounseL: H. V. Lloyd-Jones; J. C. Leonard. 

SOLicITORS: Cooper, Bake, Fettes, Roche & Wade; J. N. 


Nabarro & Sons. 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Meacher v. Meacher 
Morton, Bucknill and Somervell, L.JJ. 26th July, 1946 
Divorce—Cruelty—Husband’s vepeated assaults on wife— 

Reasonable apprehension of repetition—Sufficient ground for decree. 

Appeal from a decision of Henn Collins, J., dismissing a wife’s 
undefended petition on the ground of cruelty. 

The parties were married in 1937, and there was one child of 
the marriage. The wife proved that her husband had assaulted 
her on a number of occasions because she visited her sister. 
On the last occasion, he went to the sister’s house and knocked his 
wife from a chair to the floor and kicked her. Nothing was 
alleged against the sister in support of the husband’s objection 
to the wife’s visiting her. After that last assault the wife had 
a nervous breakdown, consulted a doctor, remained with her 
sister, and did not return to her husband. Henn Collins, J., 
said that, while he was far from holding that husbands were 
justified in assaulting their wives, a decree on the ground of 
cruelty was granted not in respect of the past cruelty proved, 
but on the ground that the petitioner needed protection against 
a probable repetition of it ; that the court would not intervene 
to protect a petitioner who had a remedy in her own hands; 
and that this wife could have secured herself from repetition of 
the assaults by obeying her husband’s order not to visit her 
sister. The wife now appealed. 

Morton, L.J., said that under s. 176 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, as amended by s. 2 of the 
Matrimonial Causes Act, 1937, a petitioner was entitled to a 
decree where the respondent “has since the celebration of the 
marriage treated the petitioner with cruelty.” In Russell v. 
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Russell [1895] P. 315, at p. 317, Lopes, L.J., had spoken of a 
reasonable apprehension of danger to life or health as constituting 
legal cruelty, and Lord Davey ([1897] A.C. 395, at pp. 467-8) 
of the courts as giving protection ‘‘ against actual or apprehended 
violence.” There was nothing in the authorities to say that if 
a wife had suffered assault to her person she was not entitled to 
a divorce unless she could show that the assaults were likely to 
continue. If Henn Collins, J.’s judgment were pushed to its 
logical extreme, it would follow that a husbend might issue 
unreasonable orders to his wife and beat her if she disobeyed 
them, she being unable to obtain divorce for cruelty because 
she had merely to obey her husband’s orders. Henn Collins, J., 
had misdirected himself in two respects: (1) There was no 
authority laying down that the court would intervene only to 
protect a petitioner from what was expected to happen in the 
future. (2) He (Morton, L.J.) could not agree that it was not 
for the court to intervene where a wife was given unreasonable 
orders by her husband, and, having disobeyed them, was violently 
assaulted by him. There was, in the opinion of the court, 
no provocation, and it was therefore unnecessary to consider 
whether and to what extent provocation amounted to a defence 
against a charge of cruelty. The appeal must be allowed and 
a decree granted. 

Buckni_L, L.J., gave judgment agreeing. 

SOMERVELL, L.J., agreed. 

CounsEL: J. E. S. Simon. 


Soxicitor: Ninian R. Davies. 
(Reported by R. C. Catzurn, Esq., Barrister-at-Law.] 


Porter v. Princess Royal Colliery Co., Ltd. 
Scott, Tucker and Asquith, L.JJ. 30th July, 1946 
Master and  servant—Workmen’s compensation—Incapacity— 

Calculation of weekly earnings as basis for compensation payable 

—Chronic illness of workman permanently diminishing earning 

power—Whether to be taken into account—Workmen’s Cowipensa- 

tion Act, 1920 (15 & 16 Geo. 5, c. 40), ss. 9, 10. 

Appeal from a decision of Judge Thomas sitting at Monmouth 
County Court. 

The respondent workman claimed compensation on the ground 
of pneumoconiosis due to his employment, on the basis of a certifi- 
cate by a medical board constituted under the Workmen's 
Compensation Acts. The only issue on the appeal was the method 
of calculating the workman’s average weekly earnings for the 
purpose of assessing compensation due to him as for partial 
incapacity during the material period. The judge found that 
the workman had been suffering since childhood from bronchitis 
which disabled him to some extent and reduced his earning 
capacity accordingly. He held himself bound in law to disregard 
the diminished earning power due to chronic bronchitis and made 
his award on that basis. The employers appealed. 

(Cur. adv, vult.) 

Tucker, L.J., reading the judgment of the court, referred to 
ss. 9 and 10 of the Workmen’s Compensation Act, 1925, and in 
particular to rule (?) in s. 10, whereby average weekly earnings 
are to be computed “in such manner as is best calculated to 
give the rate per week at which the workman was being 
remunerated . . .” and said that, unless there were some authority 
to the contrary, the court thought that, in arriving at the 
average weekly earnings of a particular man, it was very relevant 
to consider any permanent physical disability from which he 
was suffering and which was calculated to reduce his earning 
capacity by causing him to be absent from work at recurring 
intervals; though a casual illness or accident was of an alto- 
gether different nature, and should not be taken into account. 
Such authority as there was appeared to support the court's 
view. What was now s. 10 of the Act of 1925 was fully 
considered in Perry v. Wright [1908] 1 K.B. 441. His lordship 
referred to Fletcher-Moulton, L.J.’s judgment (at pp.456and 463), in 
particular to his observation that lack of continuity in employ- 
ment which was inherent in the employment itself must be taken 
into consideration, while occasions on which the workman 
voluntarily absented himself from work were to be excluded, 
and to Lord Cozens-Hardy, M.R.’s observation (at p. 453) 
that “in calculating any of the periods mentioned in s. 1 you 
are to disregard absence due to illness or to other causes beyond 
the control of the workman, and to reckon the employment as 
continuous notwithstanding any such absence,” and said that 
it was argued for the workman here that his absences were not 
inherent in his employment, but were due to his physical pecu- 
liarity or to illness within the meaning of those words of 
Lord Cozens-Hardy, M.R. The court did not so read his language. 
When speaking of illness he was, they thought, referring to the 
ordinary temporary illnesses to which all men were liable, and 
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did not intend to include chronic conditions of health permanently 
affecting the workman’s earning capacity. Nor did they think 
that, in speaking of lack of continuity in employment inherent 
in the employment itself, Fletcher-Moulton, L.J., was purporting 
to give an exhaustive definition of the only causes of absence 
from work which should be taken into consideration in the 
computation of average weekly earnings. The court’s conclusion 
was supported by M’Manus v. Dunlop [1943] S.C. 498, 37 
B.W.C.C. Supp. 20. Anslow v. Cannock Chase Colliery Co. [1909} 
A.C. 435, afforded no conclusive guidance on the point at issue. 
The appeal must be allowed. 

COUNSEL: Carey Evans ; Paull, K.C., and J. H. C. Goldie. 

Soticitors: Kinch & Richardson, for Allen Pratt & Geldard, 
Cardiff ; Doyle, Devonshive & Co., for Williams & Sons, Monmouth. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


CHANCERY DIVISION 
(Vacation Court) 

Minister of Works v. Henderson and Others 
Wynn-Parry, J. 17th September, 1946 
Crown—Action by Minister of Works—Whether maintainable— 

Minister of Works and Planning Act, 1942 (5 & 6 Geo. 6, c. 23), 

s. 1 (1) (6). 

Summons, 

The Minister of Works by this summons in the action applied 
for an interim injunction to restrain the defendants, who were 
the members of a committee of squatters, from entering and 
remaining on certain premises. The defendants took the 
preliminary objection that no Minister of the Crown could sue 
unless he was authorised by statute so to do. Where it was 
intended that such power should exist, express power was 
always given. When the powers of the Commissioners of Works 
were transferred to the Minister of Works in 1942 by the Minister 
of Works and Planning Act, 1942, no authority was given to the 
Minister to sue. The proceedings should have been brought 
by the Attorney-General. 

Wywnn-Parry, J., said that it was pointed out for the plaintiffs 
that as long ago as 1901, in Graham v. Commissioners of Public 
Works and Buildings {1901} 2 K.B. 781, it was held that an 
action would lie against the Commissioners, the predecessors of 
the present Minister. Phillimore, J., there said of the Commis- 
sioners: ‘ The mere fact of their being incorporated without 
reservation confers, it seems to me, the privilege of suing and the 
liability of being sued.’’ That decision had stood unchallenged, 
although it had been adversely commented on in Robertson’s 
‘ Civil Proceedings by and against the Crown,” but he felt bound 
to follow the view expressed by Phillimore, J. The matter 
did not end there. In 1942 the Minister of Works and Planning 
Act, 1942, came into operation, which was designed to transfer 
to the Minister the functions and property of the Commissioners. 
Section 1 (1) (6) provided that there should be transferred to the 
Minister “all property, rights and liabilities held, enjoyed or 
incurred by the Commissioners of Works.”’ His conclusion was 
that the action was properly constituted and the Minister of 
Works was entitled to pursue it. 

COUNSEL: Colin Pearson; Aiken Watson, \K.C., and J. H. 
Jacob. 

SoLicirors: Solicitor to the Minister of Works; Seifert, 
Sedley & Co. 

[Reported by Miss B. A. Bicknett, Barrister-at-Law.] 
Northchurch Estates, Ltd. v. Daniels 
Evershed, J. 22nd October, 1946 
Landlord and tenant—Agreement for term of one year certain— 

Tenant given option to renew from year to yvear—Whethey 2,000 

years’ term created—Law of Property Act, 1922 (12 & 13 Geo. 5, 

c. 16), Sched. XV, para. 7— Law of Properly Act, 1925 (15 Geo. 5, 

c. 20), s. 149 (3). 

Adjourned summons. 

By an agreement dated I4th January, 1938, M agreed to let 
H cottage to R at a yearly rent. The agreement provided : 
“The term shall be for a period of one year certain from the 
25th day of March, 1938, the tenant having the option to renew 
the tenancy from year to year on identical terms and conditions 
as hereinafter stated, notice of such intention to renew the tenancy 
to be given in writing on or before December 25th in each year.” 
The landlord’s covenants included an unrestricted obligation to 
keep the structure of the premises in repair, The tenant under- 
took an equally stringent obligation to maintain in good condition 
the interior of the premises. The reversion expectant on the 
agreement had become vested in the plaintiff and the benefit 
of the agreement had vested in the defendant. By this summons 
the plaintiff asked what was the effect of this agreement. 
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EVERSHED, J., said that the language which the parties had 
used admitted of no reasonable doubt that they intended to 
create a perpetually renewable leasehold. The case was similar 
to Gray v. Spyer [1922] 2 Ch. 22. . If that were the right con- 
struction, the answer to the question propounded was simple, 
because a contract creating a perpetually renewable leasehold 
had been given the effect by the Law of Property Act, 1922, 
Sched. XV, para. 7, of being converted into a contract to create 
a term of 2,000 years. It would, therefore, appear that whatever 
was in the minds of the parties, this was a contract by its terms 
to grant a tenancy for 2,000 years. This was, however, not the 
end of the matter, as it was contended for the landlord that this 
was an agreement to create a succession of reversionary terms 
each one for a year certain, provided the requisite notice was 
given. Ifthat were an accurate way of expressing it, the question 
was whether the agreement was not avoided by s. 149 (3) of the 
Law of Property Act, 1925, whether at any rate as to all terms 
starting after the 14th January, 1959, that is, twenty-one years 
from the date of the agreement, the contract was not one to create 
reversionary terms which offended against the provisions of that 
section. That argument would appear to create an almost 
irreconcilable conflict between s. 149 (3) of the 1925 Act and 
Sched. XV of the 1922 Act, for any contract to create 
a perpetually renewable leasehold would, according to this 
way of analysing it, involve the result that it was a contract to 
create terms commencing more than twenty-one years from the 
date of the instrument, so that you would have one Act saving 
that perpetually renewable leaseholds should be converted into 
terms of 2,000 years and the other Act saying that they should 
be void altogether. He thought s. 149 (3) must be construed as 
not covering contracts which might fairly be described as contracts 
to create perpetually renewable leascholds, which were instead 
covered by Sched. XV. He held that the agreement 
operated as an agreement for a demise for 2,000 years from 
25th March, 1938. 

CounseL: Lionel A. Blundell ; H. O. Danckwerlts. 

Soticitors: Ashurst, Morris, Crisp & Co. ; Sharpe, Pritchard 
and Co., for Penny & Thorne, Berkhamsted. 


[Reported by Miss B. A. Biceknet, Barrister-at-Law. 


KING’S BENCH DIVISION 
Killner v. France 
Stable, J. 8th April, 1940 
Vendor and purchaser—Destruciion of property by enemy action 
before forvmal completion of transfer—Purchase money paid and 
partial possession taken—Right of purchaser to rescind contract. 

Action tried by Stable, J. 

At the beginning of November, 1944, the defendant agreed to 
sell to the plaintiff the residue of the term of the lease on which 
she held a house. The plaintiff wanted possession quickly, and 
27th November was fixed as the date for cempletion. As delay 
was likely to arise through difficulty in tracing the original lease, 
it was agreed that, on payment of the purchase price, the 
defendant would let the plaintiff into possession before completion 
of the legal formalities of transfer. On 22nd November the 
plaintiff's solicitor submitted a formal contract, and on the 
23rd the plaintiff by agreement moved furniture into part of the 
house, his solicitor having sent the defendant a banker’s draft 
for the purchase price and an undertaking by the plaintiff to 
pay apportionments as at the 27th. The defendant’s solicitor 
undertook to send her part of the contract, and to execute the 
formal transfer ‘‘ in due course.’”” On 25th November the house 
was destroyed by- enemy agtion. The contract provided that 
completion should take place ‘‘ on or before 27th November, 
1944,” and that “if the property is destroyed or rendered 
uninhabitable by enemy action before the date fixed for com- 
pletion the purchaser shall have the right to rescind this contract 
and have the deposit returned to him.” The plaintiff now sued 
the defendant to recover the purchase price under that provision. 

STABLE, J., said that neither Lewis v. South Wales Railway Co. 
(1852), 21 L.T. (o.s.) 3, nor Lord Advocate v. Caledonian 
Railway Co. {1908} S.C. 566 threw any real light on the present 
question, which seemed not to be directly covered by authority. 
However, Turner, V.-C., had said in the former case (at p. 3) 
that the words “‘ completion of the purchase ”’ might, no doubt, 
import, and generally perhaps would be construed to refer to, 
‘the complete conveyance of the estate and final settlement of 
the business.’’ He (the Vice-Chancellor) did not, however, think 
that that was the only or necessary meaning of the word. It was 
clear, therefore, that though the Vice-Chancellor had thought 
that the words had another meaning in the case before him, he 
considered their usual meaning to be ‘“ the complete conveyance 
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of the estate and the final settlement of the business.’’ In his 
(Stable, J.’s) opinion, that was the meaning to be given to the 
word ‘‘ completion ’’ in the contract in question. ‘‘ The date 
fixed for completion’? was shown by reference to earlier pro- 
visions in the contract to mean the 27th November, and up to 
that date the contract had not, in his opinion, been completed. 
True, the purchaser had paid the whole purchase money, and he 
had been let into possession of the house, though by no means of 
all of it; but the apportionments were to be made at the 27th. 
The plaintiff was entitled to rescind the contract, and to the return 
of the whole of the purchase money as claimed. 

CouNSEL: Harold Brown ; Crispin and Wellwood. 

Soricitors: j. Tickle & Co., for A. R. Piper, Hurstpierpoint, 
Sussex; B. RP. Everett. 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


Alpine Rinks, Ltd. v. Lebel Products, Ltd. 
Hilbery, J. 11th July, 1946. 

Landlord and tenant—Emergency legislation—War-time lease— 
Notice to quit—kLxpiry prescribed period after prescribed date— 
Service of notice before prescribed date—Whether notice valid— 
Validation of War-time Leases Act, 1944 (7 & 8 Geo. 6, c. 34), 
6: 1 (1), <2). 

Action tried by Hilbery, J. 

The plaintiffs, by a written agreement dated 29th November, 
1940, let premises to the defendants from 16th October, 1940, 
until hostilities in which Great Britain was engaged should 
have ceased “ and for a period of six calendar months from the 
date of such cessation.’’ A notice to quit dated 12th February, 
1946, and consigned to the post office on the 13th, was signed 
for as received at the demised premises on the 14th. The 
defendants’ managing director signed a duplicate of the notice, 
which was returned to the plaintiffs, and contained the following 
receipt: ‘‘ Received the notice of which this is a duplicate this 
16th day of February, 1946.” The notice required the defendants 
to quit the premises on 16th March, 1946. The defendants 
having failed to vacate the premises, the plaintiffs brought 
this action. By s. 1 (1) of the Validation of War-time Leases 
Act, 1944, . any agreement . which purports to grant 
. . . a tenancy for the duration of the war shall have effect as 
if granted . .. for. ten years, subject to a right ” in either 
party ‘to determine the tenancy, if the war ends before the 
expiration of that term, by at least one month’s notice in writing 
given after the end of the war.” By s. 1 (2), ‘‘ ‘ the duration of 
the war,’ in relation to any agreement, means a period which . 
ends with or within a specified time after” certain specified 
events. It was agreed between the parties that the war, in 
pursuance of that subsection, ended on the 15th February, 
1946, in relation to the agreement between them. It was 
contended by the defendants that the notice was served on the 
14th February and was therefore invalid because it did not 
comply with s. 1 (1). 

HiLBeRY, J., said that, under s. J of the Act of 1944, the proper 
way in which to terminate the tenancy was by one month’s 
notice in writing given after 15th February, 1946, which, having 
regard to the terms of the lease and s. 1 (2), was the end of the 
war for the purposes of the present case. In fact the notice to 
quit would not seem to have been served before the 16th February. 
The tenants, however, alleged that it was served on the 14th; 
but in his (his lordship’s) opinion the statement of their managing 
director on the duplicate notice was to be construed as a 
statement not that he signed the receipt on the 16th, but that he 
acknowledged receiving the notice on that date. Even, 
however, if that were wrong, the wording of s. 1 (1) was “‘ one 
month’s notice given after the end of the war.’’ The word 
“served ’’ could not be substituted for the word “ given” in 
the subsection. The subsection intended that a tenant should be 
given a clear month’s notice after the termination of the war, 
not that a month’s notice should not be served until after the 
end of the war. On any view ot the facts a.clear month’s notice 
to quit was given after the end of the war as defined by the 
Act and the agreement. There must be judgment for the 


CounsEL: W. B. Harris; H.G. Robertson and Lyell. 
SOLiciIToRS : Harris, Chetham & Cohen ; Lucien Fior. 
[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


Mr. William Coley, solicitor, of Birmingham, left £5,461, with 
net personalty £5,250. 

Mr. William C. Gage, solicitor, of Yateley, Hants, left £35,750. 

Sir Jesse William Hind, solicitor, of Nottingham, left £244,646, 
with net personalty £226,286. 
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PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time :— 
LocaLt GOVERNMENT (SCOTLAND) Bit [H.L.)}. [31st October. 
To consolidate with amendments enactments relating to 
authorities for the purposes of local government in Scotland. 
ROOSEVELT MEMORIAL BILL [H.C.). (31st October. 
Read Third Time :— 
Atomic ENERGY BILL [H.C.}. (31st October. 
CoINAGE Bit [H.C.]}. {31st October. 
County Councits ASSOCIATION (SCOTLAND) Brit [H.C.). 
(30th October. 
Hitt FarMING Bite [H.C.}. {30th October. 
NATIONAL HEALTH SERVICE BILL [H.C.}. {31st October. 
Pusiic Works Loans (No. 2) Brit [H.C.}. (31st October. 
UNEMPLOYMENT INSURANCE (EIRE VOLUNTEERS) BILv [H.C.). 


[31st October. 
HOUSE OF COMMONS 
Read First Time :— 
NATIONAL HEALTH SERVICE (SCOTLAND) Biti [H.C.]. 
{31st October. 
To provide for the establishment of a comprehensive health 
service for Scotland and for purposes connected therewith. 
Read Third Time :— 
PuBLic NOTARIES ARTICLED CLERKS) 
BiLv [H.L.]. {1st November. 
SUPREME CouRT OF JUDICATURE (C1RCUIT OFFICERS) BIL! 
LS Se [1st November. 


QUESTIONS TO MINISTERS 
War DAMAGE PAYMENTS 

Sir IAN FRASER asked the Chancellor of the Exchequer what surplus 
there is in the War Damage Fund for houses, chattels and businesses, 
respectively. _ 

THE PARLIAMENTARY SECRETARY TO THE TREASURY (Mr. William 
Whiteley) : I have been asked to reply. There is no War Damag: 
Fund, and no surplus. Payments already made exceeded receipts by 
nearly £150 million at the beginning of this financial year, while a sum 
of several hundred million pounds will have to be met for deferred 
payments, and outstanding claims. I am circulating a detailed 
statement in the Official Report. 

Following 1s the statement : 

The total contributions and premiums received and the total com 
pensation payments made under the War Damage Act, 1943, up to 
the 31st March, 1946, were : 


(WAR SERVICE OF 


Receipts | Payments 
ener “ = -|~ RE a ARES 
f £ 
Under Part 1... - .. | 190,800,000 | 347,500,000 


25,500,000 
57,600,000 


76,800,000 


Under the Business Scheme 
15,800,000 


Under the Private Chattels Scheme .. 


430,600,000 


Totals 283,400,000 





The above payments under the Business and Private Chattcls Schemes 
represent advances made on special grounds: the general discharge 
of payments under these schemes is deferred under the Act until dates 
to be fixed by the Treasury. Value payments under Part I ar 
similarly deferred, and many cost of works claims are also outstanding 
where the repairs have not yet been completed. The total of thes 
outstanding liabilities cannot be precisely estimated, but will amount 
to several hundred million pounds. 1945 was the last year for which 
contributions and premiums were levied. {28th October. 





Wark DaMaGE (BusINESS SCHEME) 

Mr. THuRTLE asked the President of the Board of Trade if in view 
of his inability to name a date for payment of war damage under th« 
business scheme because of the general supply position, he will consider 
those cases where owners of destroyed business premises and plant 
are unable, owing to age and completely changed circumstances, to 
restart their operations and where, owing to lack of other resources, 
they need the war damage payment as capital upon which to live ; 
and bear in mind that such persons having waited so long for payment 
are now naturally reluctant to make any hardship appeal which would 
result in the sacrifice of their right to interest payment. 

Sir S. Cripps: Section 85 of the War Damage Act, 1943, enables 
the Board of Trade to make payments under the business scheme 
where the payment is necessary to avoid undue hardship, and my 
Department already consider and deal with applications made on the 
grounds mentioned by my hon. friend. As the date of final payment 
of claims under the business scheme cannot yet be announced, interest 
will, in future, be allowed in the exceptional cases where a payment 
is made under that scheme on grounds of undue hardship. 
28th October. 


LAND RESTRICTIONS (COMPENSATION) 
Mr. Dicsy asked the Minister of Town and Country Planning 
whether he is aware that many persons have, in the past, bought land 
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with a view to development, relying on the fact that it was scheduled 
for development under the interim planning scheme ; that his depart- 
ment are recommending that much of this land should now be included 
in the rural zone ; and what compensation is to be payable to purchasers 
of such land. : 

Mr. F. MARSHALL: My right hon. friend is aware of the position. 
Under present law these owners, who had no justification for relying 
on proposed provisions of « .. heme which had not come into operation, 
are not entitled to any imm diate payment of compensation, but he 
hopes, before long, to introduce legislation dealing comprehensively 
with the question of compensation for restrictions on the use of land. 

29th October. 


TRUSTEE INVESTMENTS 

Sir W. SmitHeErRs asked the Chancellor of the Exchequer if he will 
introduce legislation to amend the Trustee Act so that trustees may 
have the option of investing trust moneys in equities as well as in 
Government and other trustee securities. 

THE CHANCELLOR OF THE EXCHEQUER (Mr. Dalton): No, sir. 

29th October. 
EVACUATED OFFICES 

Mr. PricE-WuiTE asked the Chancellor of the Exchequer if he will 
now make an announcement of the date for the return from Llandudno 
to London of the Principal Probate Registry, the Estate Duty Offices 
and the Inspector of Taxes staffs still remaining at Llandudno. 

Mr. DaLton: The Principal Probate Registry returned to London 
last March. The Estate Duty Office will move to Harrow as soon as 
the accommodation selected for them is ready. The Departmental 
Claims Branch is in process of moving from Llandudno to Cardiff. 

Mr. MeEp.icott: Is the Chancellor aware that a great deal of the 
work of the Estate Duty Office is normally done ‘‘ over the counter,” 
and is most unsuitable for correspondence, but that in any case the 
situation of the office at Harrow will be quite as inconvenient as it has 
been in North Wales ? 

Mr. DaLton: No, sir. I cannot believe that that is so. 

(29th October. 
LAND REGISTRY 

Mr. Hector HuGuEs asked the Attorney-General if he is aware of 
the delay which at present occurs in the work of the Land Registry ; 
what is the cause of this; and if he will take steps to have the work 
there expedited. 

The So.icitorR-GENERAL : I would refer my hon. and learned friend 
to the answer given by my right hon. and learned friend the Attorney- 
General to a question by the hon. member for Orpington (Sir W. 
Smithers) on 2nd May, from which he will see that my right hon. and 
learned friend is aware of the delays in the Land Registry and that 
arrangemer‘s to shorten them are in train. The cause of the delays 
is still a shortage of trained staff. Since May the staff has been 
increased by 25 per cent., but this increase is largely offset by a 
corresponding increase in the intake of work in the Registry due to 
the return of staff to solicitors’ offices during the same period. The 
total delay in effecting registration of title has nevertheless been 
reduced. I may say that efforts to improve the position are in no way 
being relaxed. ‘30th October. 

WEIGHTS AND MEASURES 

Mr. IrviNG asked the President of the Board of Trade if, in view of 
the chaotic state of weights and measures legislation, he proposes to 
appoint a departmental committee at an early date to go into the 
whole matter, and make recommendations regarding amending 
legislation. 

Sir S. Cripps: I recognise the need for an inquiry into weights and 
measures legislation, but, in view of the complexities of the subject 
and the pressure of other and more urgent work, I cannot say when 
it will be practicable to put such an inquiry in hand. (30th October. 

COMMITTEE ON SERVICE APPEALS 

LORD ROCHESTER asked His Majesty’s Government in the public 
interest and in view of the grave issues involved, whether a judge of 
the High Court will be appointed to preside over the proposed com- 
mittee to consider setting up service appeal courts, referred to in 
another place by the Minister of War on 15th October, 1946. 

LorpD PAKENHAM: The composition of the committee referred to 
by the noble lord is still under consideration and I cannot at the 
moment give a definite answer to his question. I can, however, assure 
him that His Majesty’s Government are fully alive to the need for 
obtaining the services of a chairman having the requisite status and 
qualifications for this difficult task and my right hon. friend is in 
consultation with the Lord Chancellor. ‘30th October. 

LAND IN PAYMENT OF DEATH DUTIES 

The Dukr oF Montrose asked His Majesty’s Government what is 
the acreage of land, and the value of land, that has been accepted in 
payment of death duties during the current fiscal year ; and whether, 
if possible, figures can be shown respectively for England and Scotland, 
distinguishing between urban and agricultural estates. 

The SECRETARY OF STATE FOR INDIA AND BurRMa (Lord Pethick- 
Lawrence) : 35,650 acres of agricultural land, situated in England and 
Wales, of a value of £163,000, have been accepted. (30th October. 

ARREST AND TRIAL (INTERVAL) 

Wing-Commander MILLINGTON asked the Secretary of State for the 
Home Department if he will introduce legislation to ensure that the 
period between arrest and trial in criminal cases shall not be more 
than six weeks. 
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Mr. EpE: It would not be practicable to prescribe a maximum 
period between arrest and trial, because this period must depend, 
first, on the time taken at the hearing by the examining justices 
and this may include adjournments at the request either of the prosecu- 
tion or of the defence—and, second, upon the date of sitting of the court 
of assize or quarter sessions to which the accused is committed. 
Magistrates have power, where committal to the next assizes or quarter 
sessions would involve undue delay, to commit to another court of 
assize or quarter sessions in order to expedite the trial, and they also 
have power to grant bail on committal for trial. {31st October. 


RENT RESTRICTION 

Lieut.-Colonel Lipton asked the Minister of Health whether, in 
view of the increased cost of repairs, he will set up tribunals to fix 
fair rents for controlled properties ; and when a general review of the 
Rent Restriction Acts will take place. 

Mr. Bevan: I have no power at present to set up tribunals as 
suggested in the question. The matter will be considered in connection 
with the general review of the Rent Restriction Acts but I can hold 
out no prospect of early legislation on the subject. 31st October. 


PRISONS (MAINTENANCE Costs) 

Mr. W. J. Brown asked the Secretary of State for the Home 
Department the average cost per head per week of maintaining persons 
in prisons. 

Mr. EpE: Over all establishments, including Borstal Institutions, 
the average cost of maintenance per inmate per week for the year 
ended 3lst March, 1946, was 11s. 4d., and the full cost, including 
overhead expenses, etc., was £2 14s. [31st October. 


REMAND HoMES AND APPROVED SCHOOLS (CORPORAL PUNISHMENT) 

Mr. SORENSEN asked the Secretary of State for the Home Department 
if he is aware that there were 934 boys in remand homes on 30th June 
and 296 inflictions of corporal punishment during the preceding quarter ; 
9,101 boys in approved schools on the same date, with 949 records of 
corporal punishment during the quarter, including 599 of six strokes 
or more, apart from schoolroom canings ; whether this ratio is normal ; 
and whether the question of securing discipline by means that will 
best help the boys to improve in character has received special 
consideration, 

Mr. Eve: Of the 599 punishments of six strokes or more, 124 were 
of six strokes inflicted in remand homes and 475 were of six strokes 
or more inflicted in approved schools. The returns of corporal punish- 
ment for the June quarter disclosed no unusual features. The statutory 
rules require that every effort shall be made to secure discipline without 
resort to corporal punishment and the use of this and other disciplinary 
measures is kept constantly under review. 31st October. 


FURNISHED HoMEs. 

Mr. JANNER asked the Minister of Health whether steps are being 
taken to advise lessees who have referred or refer their contracts to 
tribunals under the provisions of the Furnished Houses (Rent Control) 
Act, that their lessors are only entitled to possession at such times as 
are permitted by the terms of the Furnished Houses (Rent Control) 
Act and of the Rent Restrictions Acts where these apply. 

Mr. Bevan: The security of tenure provided under the Furnished 
Houses (Rent Control) Act is set out in an explanatory memorandum 
on the Act which can be obtained on applicaéion at the offices of a 
rent tribunal or local authority. It is also referred to in stock letters 
and forms which have been prepared in my department for the con- 
venience of tribunals when communicating with lessees and lessors, 
for the purpose of obtaining information or conveying decisions. I am 
sending copies of these documents to my hon. friend. No reference 
is made in these documents to the provision as to security, of tenure 
in the Rent Restrictions Acts, which are not affected by the decisions 
of rent tribunals. 31st October. 


Roap IMPROVEMENT WORKS 

Lord WALERAN asked His Majesty’s Government whether any 
indication can be given as to the extent to which road improvement 
works and new road developments in this country are being delayed 
at the present time by difficulties and delays in obtaining entry on to the 
land required; and whether amending legislation will be brought 
forward at an early date in this connection. 

Lord WALKDEN: Except in cases involving the reinstatement of 
occupiers there is no indication that road improvement works and new 
road developments are being delayed by difficulties and delays in 
obtaining entry on to the land required. It is considered that the 
machinery prescribed by the Acquisition of Land (Authorisation Pro- 
cedure) Act, 1946, will enable expeditious entry to be secured in suitable 
cases as soon as surveys have been completed, the necessary orders 
or Parliamentary powers to authorise the works have been obtained 
and the other preliminary steps have been taken such as the preparation 
of working drawings, land plans and reference schedules 

31st October. 
QUESTIONS TO MINISTERS (CosT)} 

Sir W. Dar.inG asked the Chancellor of the Exchequer what is the 
average cost of a parliamentary question during the present Parliament. 

Mr. Datton: The cost, including the time and labour of senior 
civil servants, must be considerable, but to make even the roughest 


estimate would cost much more time and labour than could be justified. 
lst November. 





THE 


NOTES AND NEWS 


Honours and Appointments 

The King has been pleased to approve the following appoint- 
ments as Commissioners for the Autumn Assizes : Judge A. L. B. 
THESIGER, Judge E. H. C. WeTHERED and Judge G. K. JENKINs, 
K.C., to be Commissioners of Assize on the Western Circuit ; 
Judge J. F. Harrison to be a Commissioner of Assize on the 
Northern Circuit ; Judge H. W. SAmueEL, K.C., Judge E. H. C. 
WETHERED and Judge O. T. Morris, K.C., to be Commissioners 
of Assize on the Oxford Circuit; and Judge A. C. Caporn, 
Judge R. A. WittEs, Judge H. Sr. J. Fietp, K.C., and Judge 
R. S. SHovE to be Commissioners of Assize on the Midland Circuit. 


The Colonial Legal Service announce the following appoint- 
ments: Mr. S. A. R. McKinstry, Crown Counsel, Nigeria, to be 
Senior Crown Counsel, Nigeria; Mr. C. W. REECE, Crown Counsel, 
Nigeria, to be Senior Crown Counsel, Nigeria, and Mr. E. I. G. 
Unswortu, Crown Counsel, Northern Rhodesia, to be Solicitor- 
General, Northern Rhodesia. 


Sir Hartley Shawcross, the Attorney-General, has _ been 
appointed Recorder of Kingston-upon-Thames. There are no 
fees attached to the appointment ; it is not an office of profit 
under the Crown ; there is no salary, no work——and the Recorder 
never sits. Traditional emoluments are two sugar loaves, and 
it is the duty of Kingston Town Council to find them. 


Mr. Linton Thorp, K.C., Recorder of the Essex boroughs of 
Maldon and Saffron Walden, was at the Essex Quarter Sessions 
recently appointed the first paid chairman of the sessions at a 
salary of £1,000 a year. This is subject to the approval of the 
Lord Chancellor. Mr. Sydney Turner, K.C., was appointed a 
deputy chairman at a salary of £650 a vear. Sir Herbert Cunliffe 
Kx.C., retires as senior chairman of the sessions at the end of 
the year, 

Professional Announcement 

Mr. Montie P. ARNOLD, of 25, Southampton Street, Strand, 
W.C.2, announces that, as from the 29th October ,1946, he has 
taken into partnership Mr. HAROLD WILLIAM Hicks, who has 
been associated with his firm for over sixteen years, his son, 
Mr. ARTHUR PHILLIP ARNOLD, his cousin, Mr. Nori GErorGE 
ARNOLD and Mr. RONALD LESLIE MEECH, all of whom have also 
been associated with the firm for a number of years and who 
have recently been released from service in His Majesty’s Forces. 
The name of the firm will remain Messrs. Hicks, Arnold & Co. 
as heretofore. 


Notes 

A meeting of the United Law Society was held in the Barristers’ 
Kefreshment Room, Lincoln’s Inn, on Monday, 28th October with 
Mr. R. J. Kent in the chair. Mr. G. C. Raffety proposed ‘‘ That 
the only way to secure a lasting peace in Europe is to partition 
Germany into separate states.” Mr. O. T. Hill opposed. 
Dr. P. A. Picarda, Messrs. E. D. Smith, F. R. McQuorn and 
W. H. C. Cleveland-Stevens also spoke. Mr. Raffety replied and 
the chairman exercised his casting vote in favour of the motion 
after an equal division. 

The membership of the Worshipful Company of Solicitors of 
the City of London continues to mount. At the October Court, 
although there was only a five weeks’ interval since the September 
Court, six candidates were admitted to the Freedom and ten to 
the Freedom and Livery. This brings the number of Freemen to 
over 100, and the Livery to over 200, the actual figures now being 
101 Freeman and 202 Liverymen. The Lord Mayor Elect has 
kindly given his consent to the holding of the Company’s annual 
banquet at the Mansion House again, and the date for the 
function will be fixed shortly. 


At a meeting of the Law Students’ Debating Society held at 
The Law Society’s Court Room, on Tuesday, 22nd October, 1946 
(chairman, Mr. B. W. Main), the subject for debate was ‘‘ That 
the case of Beard v. Beard (2 All E.R. 306) was wrongly decided.”’ 


Mr. E. F. Iwi opened in the affirmative. Mr. Geoffrey Tyndale, 
K.C., opened in the negative. Mr. H. S. Law seconded in the 
affirmative. Mr. J. E. Terry seconded in the negative. The 
following members also spoke: Messrs. Baxter, Shaw, Chesters, 
Woods, Noel, Long, Selbie, Kennedy and Batten. The opener 
having replied, the motion was lost by seventeen votes. There 
were thirty-four members and twenty-seven visitors present. 

At a meeting of the Society held on Tuesday, 29th October, 1946 
(chairman, Mr. B. W. Main), the subject for debate was ‘‘ That 
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this House deplores nationalisation.”” Mr. J. F. Ginnett opened 
in the affirmative. Mr. W. L. Mars Jones opened in the negative. 
The following members also spoke : Miss Jeans, Messrs. Ritchie, 
Terry, Thomas, Hogan-Fleming, Long and Heseltine, Miss 
Eldridge, Messrs. Baxter, Denniss, Vick, North Lewis and 
Sopwith. The opener having replied, the motion was carried by 
eleven votes. There were forty me .": rs and thirteen visitors 
present. 


THE UNION SOCIETY OF LONDON 

Subjects for debate in November, 1946: Wednesday, 
6th November: ‘‘ That the political power wielded by the trade 
union movement is against the best interests of this country ; 
Wednesday, 13th November: ‘‘ That this house deplores the 
imperial policy of His Majesty’s Government ’”’; Wednesday, 
20th November: ‘‘ That the reform of the press by legislation 
is an urgent necessity ’’; Wednesday, 27th November: “ That 
the position of women in modern society should in all respects 
be made equal to that of men.’’ Ladies will be welcome visitors 
at this debate. Meetings in the Barristers’ Refreshment Room, 
Lincoln’s Inn, at 8 p.m. Further information may be had from 
the Hon. Secretary: Mr. W. G. Wingate, 2, Garden Court, 
Temple, E.C.4._ Phone: Central 4741. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1946 

Control of Engagement (No. 2) Order, July 25. 
Addendum to the Explanatory Note. October 28. 

Control of Engagement (No. 3) Order, August 20. 
Erratum to the Explanatory Note. October 28. 

Defence (Finance). Order in Council revoking 
para. (2A) of Regulation 3c of the Defence (Finance) 
Regulations, 1939. October 29. 

Defence. Order in Council amending Regulation 72 
of the Defence (General) Regulations, 1939. 
October 29. 

Pensions Appeal Tribunals 
Rules. October 21. 

Pensions Appeal Tribunals (Scotland) Rules. October 
2 

Provisional Order, Scotland. Fees. Treasury Order 
as to Collection and Disposal of Fees payable 
under s. 15 (1) of the Private Legislation Procedure 
(Scotland) Act, 1936. October 29. 

Traffic Commissioners (Reduction of Number) 
(Revocation) Order in Council. October 29. 


House OF COMMONS PAPERS (SESSION 1945-46) 
vo. 180. Supreme Court of Judicature, Northern Ireland. 
Land Purchase Account of His Majesty’s High 
Court of Justice in Northern Ireland in respect of 
the functions transferred under the Northern 
Ireland: Land Purchase (Winding-Up) Act, 1935, 
for 1945-46, together with the Report of the 

Comptroller and Auditor-General thereon. 
Select Committee on Statutory Rules and Orders, etc. 

Twentieth Report. 

[Any of the above may be obtained from the Publishing Department, 

S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
MICHAELMAS SITTINGS, 1946 
\PPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 
IE-MERGENCY APPEAL Mr. Justice 
Rota. Court I. VAISEY. 
Blaker Mr. Hay Mr. Farr 
Andrews Farr Blaker 
Wed., Jones Blaker Andrews 
Thurs., ,, Reader Andrews Jones 
Fri., is 2 Hay Jones Reader 
Sat., Farr Reader Hay 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
ROXBURGH WyNN-PARRY EVERSHED ROMER 
Witness. Non-Witness. Non-Witness. Witness. 
Mr. Jones Mr. Reader Mr. Andrews Mr. Blaker 
Reader Hay Jones Andrews 
Hay Farr Reader Jones 
Farr Blaker Hay Reader 
Blaker Andrews Farr Hay 
Andrews Jones Blaker Farr 
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